





CASES IN EQUITY, 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NORTH CAROLINA, 


AT RALEIGH. 


JUNE TERM, 1859. 


HENRY WILSON against RICHARD A. WESTON, Adm’r. 


A deed which has a proviso for “the privilege of redeeming the property 
conveyed”, imports prima facie that it is intended as a security, and not a 
sale, 

In a question, whether an interest conveyed in slaves, was intended as a se- 
curity, or a conditional sale, the facts that the bargainor was illiterate— 
needy—and, in the power of the bargainee, also, that the price was gross- 
ly inadequate, and was not paid, but only promised to be paid, added to the 
fuct that the instrument included a much larger interest than the bargainor 
had, are very decisive evidences that a security was intended. 


Cavsr removed from the Court of Equity of Bertie. 

The case, as stated in the pleadings, and established by 
the proofs, appears to be this: In 1844, Lewis Wilson be- 
queathed certain slaves to his wife for her life, and ordered 
that at her death, they should be sold by his executors, and 
the money equally divided between three of his children, of 
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whom the plaintiff was one. Mrs. Wilson died in the latter 
part of the year 1851, at the age of seventy years, and her 
health had been feeble for three or four years before. Early 
in the year, 1852, the executors sold the negroes, then consist- 
ing of three in number for a little over over $1200, and taking 
into consideration the age and infirmities of the tenant for life, 
one-third of the remainder in the slaves, or their proceeds was 
worth two hundred and fifty dollars in October, 1850. The ori- 
ginal defendant was a constable in 1850, and had executions 
against the property of the plaintiff, amounting to $35, which 
he was unable at that time to raise; and it was agreed by 
them that Weston should pay the debts, and Wilson should 
repay the amount within six months, and that the plaintiff 
should convey or assign his interest in the three negroes to 
Weston as a security for the money to be advanced, according 
to the allegations in the bill, or, as stated in the answer, by 
way of conditional sale, under which the title or right should 
be absolute in Weston if the plaintiff should not repay the 
money within the time limited. Weston then prepared a 
deed which purports to be a conveyance from Wilson to Wes- 
ton, of the three slaves by name, in possession, with general 
warranty, in consideration of $35, with a proviso “that said 
Wilson shall have the privilege of redeeming the above nam- 
ed slaves, by paying to the said Weston, the said sum of $35, 
on or before the expiration of six months from this 19th of 
October, 1850.” On the day of the sale, by the executors, 
the plaintiff tendered to Weston the sum of $35, and the in- 
terest thereon from October 19, 1850, and the latter refused 
to receive it, because it had not been paid within the six 
months, and claimed one-third part of the proceeds of the 
slaves as the assignee of the interest of the plaintiff. On the 
same day, Weston paid to the creditors, in the executions 
against Wilson, their debts, and in February, 1852, he had 
the deed proved and registered, and it appgars to have been 
executed by the plaintiff by making his mark. 

The bill was filed in March, 1852, and prays that the deed 
of October, 1850, may be declared to be a security, only for 
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the sums due on the executions, and that on payment thereof, 
the defendant may be compelled to reconvey, or assign to the 
plaintiff. 


Winston, Jr., for the plaintiff. 
No counsel appeared for the defendant in this Court. 


Rurrin, J. There may be in some cases much difficulty in 
distinguishing between a mortgage and a conditional sale; 
but there are very decisive evidences of the true character of 
this transaction. The deed of itself imports prima fucie a secu- 
rity, and not a sale—by “the proviso for the privilege of re- 
deeming” the negroes, which between these parties is equiva- 
lent to a technical condition on which an equity of redemp- 
tion, proper, would arise as denoting the intent of the parties. 
The inference from these terms is fortified strongly by the cir- 
cumstances. It is impossible to believe, that the bargain was 
for the interest expressed in the deed. It purports to bea 
conveyance, out and out, of the three slaves specifically, with- 
out taking any notice of the existing life-estate of the mother, 
or the interest of the other two children in the fund after her 
death. No money was advanced by Weston, but he only 
agreed with Wilson orally, that he would satisfy the execu- 
tions, which, however, he never did until after the life-estate 
fell in. The plaintiff was illiterate, and needy, and in the 
power of the other party, and the disparity between the al- 
leged price, and the value of the true interest of the plaintiff, 
was very great, while that between the price and the value of 
the negroes, as conveyed, was enormous. The agreement 
could not have been for a sale of any kind, but only as a se- 
curity; and the plaintiff is entitled to a declaration to that ef- 
fect, and a decree accordingly. 

As the original defendant denied the plaintiff’s right to re- 
deem altogether, the plaintiff is entitled to his costs up to the 
hearing. In taking the account, those costs must be set 
against the debt and interest; and, should there remain a bal- 
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ance of costs, the present defendent must pay it out of the as- 
sets of his intestate. 


Per Curiay, Decree accordingly. 





E. P. TABB & COMPANY against JONN WILLIAMS AND WIFE 
AND ANOTHER. 


A bill was brought to subject equitable property to the payment of a judg- 
ment at law, in which it was alleged that the defendant, in that judgment, 
was insolvent, that he had no property that could be reached by an execu- 
tion at law, and that executions, on other judgments against him, had been 
returned nulla bona, to which the defendant demurred; it was Z/e/d not 
necessary to show that an execution had issued on the judgment at law, and 
been returned nul/a bona. 

A lis pendens constitutes a lien on equitable property, in a case where it can 
be properly sought in this Court, and it is not necessary to restrain the 
holder of such property from paying it to the cestui que trust, (he being a 
party,) for the Court will make all proper orders for the protection of the 
fund. 


Cause removed from the Court of Equity of Bertie. 

The plaintiffs alleged in their bill, that the defendant, John 
Williams, became indebted to them in the sum of about 258, 
and that at November Term, 1858, of Bertie County Court, 
they obtained judgment for the amount; that shortly before 
the rendition of their judgment, the defendant had, by abso- 
lute conveyances, by deeds of trust, and executions in the 
hands of officers, been stripped of every species of property 
that could be reached by execution, and that several ji. fas. 
issuing on other judgments, had been returned by the officers 
holding them, nw//a bona, and that he held himself out as 
largely insolvent ; that by a certain deed of trust and mar- 
riage settlement, dated 2nd of January, 1855, executed by the 
said Williams and his intended wife, Rachel, (then Lachel 
Thompson) to the defendant Beasley, as trustee, the incomes of 
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certain lands, s!aves and other personal property, therein de- 
scribed and set forth, wassecured tothesaid Williams, which he 
fraudulently endeavors to conceal, and to hinder the plaintiffs 
from having satisfaction therefrom. The prayer of the bill is 
for a discovery, and that the plaintiffs may have satisfaction 
out of the fund above mentioned. 

The defendant Williams demurred generally. The defend- 
ant Beasley demurred specially, because, that the bill does 
not pray for an injunction to restrain him from paying over 
the income te the said Williams. 

The cause was set down for argument on the demurrers and 
sent to this Court. 


Winston, Jr., for the plaintiffs. 
Garrett, for the defendants, 


Barrie, J. In the ease of Zlough v. Cress, decided at the 
last term of this Court, (ante 295,) it was said, that “ with re- 
spect to property, purely equitable, whether that of a male or 
female, relief ought to be had in this Court, whether by an 
execution against the estate, and a return of nulla bona, or 
otherwise, it appears that there is nothing out of which satis- 
faction, at law, by execution against property, can be had.” 
ITere, it is stated explicitly in the bill, that no satisfaction of 
the debt of the plaintiffs could be obtained by an execution 
atlaw, because the defendant, Williams, was entirely insolv- 
ent for a large amount, and that many executions against him, 
in other eases, had been returned nu//a bona. These state- 
ments are admitted by the demurrer to be true, and if so, the 
plaintiffs’ claim to the relief, which they seek, is clear and 
undoubted. As against this relief, the special cause set forth 
in the demurrer of the defendant Beasley, the trustee, fur- 
nishes no substantial objection. The suit constitutes a lis 
pendens, which certainly prevents an assignment by the debt- 
or as against his creditor, and would, we think, protect the 
trustee against the demands of the debtor or his assignee. 
IIence, there is no necessity for a formal injunction ; as the 
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Court would, whenever called upon in a proper case, make 
the necessary orders for protecting the fund in the hands of 
the trustee, so as to have it ready for any decree, which might 
be made in favor of the creditor. 

The demurrers must be overruled with costs, and the cause re- 
manded to the Court below, in order that the defendants may 
put in answers. 


Per Curian, Decree accordingly. 





FRANKLIN W. DIXON end others, against JOHN HW. COWARD and wife. 


Under the Revised Code, chap. 38, sec. 2, an estate, pur autre vie, given to a 
child by an intestate father, is subject to be brought into hotchpot as an ad- 
vancement in the division of other lands, 

One half an estate in land given by an intestate by deed to his daughter and 
her husband, is subject to be bronght into hotehpot. 


Cavse removed from the Court of Equity of Greene County. 

Windsor Dixon died intestate in 1857, seized in fee of a 
tract of land in Greene, containing S88 acres, and leaving a 
widow and also six children, and the child of a deceased 
daughter surviving him, who are his heirs at law. All the 
children were the issue of a second marriage, except the de- 
fondant, Mary E., who is the wife of the defendant, John IE. 
Coward. The bill is filed against Coward and wife, by the oth- 
er children and the grand-children, and prays for a partition 
of the said descended land, subject to the right of dower of 
the widow; and to that end, after alleging that actual parti- 
tion could not be made without injury to the parties, it prays 
for a sale, and that the purchase money should be divided be- 
tween the heirs, in te proportions in which they were enti- 
tled. And, as to those proportions, the bill states that, Wind- 
sor Dixon was entitled to, and seized of an estate for his life, 
as tenant by the curtesy, ina tract of land of which his former 
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wife, the mother of the defendant, Mary E. was, in her life- 
time seized in fee simple, and that by way of advancement, 
he conveyed his life-estate in that tract to his danghter, Mary 
E., upon whom the reversion had descended upon the death 
of her mother. 

The answer submits to a sale of the first mentioned tract of 
land as prayed for, but it claims one equal seventh part of 
that land or its proceeds, because it denies that the convey- 
ance from Windsor Dixon was by way of advancement, and 
says it was upon a purchase by the husband, Coward, in con- 
sideration of a balance of money which the father owed his 
daughter as her guardian. 

Upon the issue of fact thus formed, the evidence establishes 
that the defendants intermarried in 1847, and that at the end 
of the year, the father let the defendant info possession of the 
land, and they continued in possession the three following 
years; in July, 1850, Mr. Dixon and Mr. Coward came to a 
settlement, and the latter gave to the former a receipt for 
$300, expressed to be in full payment for the balance due from 
Dixon, as the former guardian of his daughter, and expressed, 
further, to have been paid “in rent of land,” and on the same 
day Mr. Dixon executed a conveyance of his life-estate in the 
land to the two defendants, Mr. and Mrs. Coward, in conside- 
ration of natural love and affection and of one dollar. The 
annual value of the land at the time Coward was let into pos- 
session, is shown to be sufficient to make the rent for three 
years, at least equal to the balance due him in right of his 
wife. 

A decree was made by consent for the sale of the first men- 
tioned tract; there was a sale of it for $12,000, and an order 
to distribute the proceeds. The cause was brought on to be 
heard on the question of advancement, and adjourned to this 
Court. 


J. W. Bryan, for the plaintiff. 
No counsel appeared for the defendant in this Court. 
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Rurri, J. Under the statute of descents of 1808, only 
lands settled in fee simple, were advancements to be taken in- 
to account in the partition of other lands descended. But 
the Revised Code, chap. 38, sec. 2, which went into operation 
the 1st of January, 1856, which was prior to the death of the 
propositus, uses the terms “any real or personal estate,” which 
includes every thing settled or given toachild. ‘Those terms 
are very broad in themselves, but they must be taken in the 
most extensive sense, when it is considered that all the previ- 
ous statutes are repealed, and that this act complicates realty 
and personalty together in this respect, by making an exces- 
sive advancement in one kind of estate, a charge on the child’s 
share of the other kind. It seems, a fortiori, that it must be 
so in reference to the share of the things of the kind of that 
advanced. For every thing must partake of the one nature 
or the other, and it is the apparent purpose of the act to make 
the child account for every thing received in the division, or 
distribution of the estates. That may lead to serious incon- 
veniences in several respects, and particularly, in some instan- 
ces where there have been advancements in personalty, by 
delaying the ascertainment of the rights of the children in the 
realty, until administration of the personal estate is closed, 
and the several shares in it, ascertained. But no such obsta- 
cle is presented here, as no advancement of either kind is al- 
leged on either side, except that to the defendants, of the fath- 
er’s estate, as tenant by the curtesy. As to that, the statute 
now in force, is express and conclusive. 

The question remains, whether that is to be brought into 
hotchpot, since the conveyance was not to the daughter, but to 
her and her husband; and next, which interest is to be taken 
into the estimate, and at what time. If the point were open, 
there might be grave doubts whether a conveyance of land to 
husband and wife is an advancement to be accounted for by 
her in the partition of lands descended from the father. At 
common law, it was not so as between coparceners. That 
consequence attached only to the peculiar gifts in frank-mar- 
riage, and not to an express estate tail special; for althongh a 
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gift in frank-marriage, was a gift in special tail, yet it had this 
peculiarity, that the reversion in fee, was in the fume, and not 
in the donor’s heirs generally, and upon a dissolution of the 
marriage by divorce, the estate and enjoyment was in the 
feme, and not in the husband, as Lord Coxe says. On the 
the other hand, gifts in frank-marriage were to be brought in- 
to hotchpot at the full improved value of the land given.— 
Those arialogies would seem to lead to different conclusions 
from those adopted by the courts of this State on those points; 
the latter of which, however, are the guides to our law. In 
Jones v. Speight, 2 Murph. 89, it was held that lands convey- 
ed to the husband were not to be brought into Aotchpot in the 
division between the wife and her brothers and sisters, but 
that lands conveyed to the husband and wife were, in respect 
to a moiety of them, to be brought in, upon the ground, no 
doubt, that the chances of the husband and wife to get the es- 
tate, as the longer liver, were equal. There isno sound ground 
on which this case can be distinguished from thar, on this point ; 
and Zoomer v. Toomer, 2 Hay. Rep. 368;(1 Murph. 93,) decided 
that lands advanced are to be valued as of the time of the 
advancement, and such has been the uniform rule since. It . 
follows that halt the value of the father’s life-estate, at the 
time he made the deed to the defendants, is to be taken into 
account against i:e defendant, Mrs. Coward, as an advance- 
ment, and estimated with the proceeds of the other land, in as- 
certaining the shares of the several heirs of the whole real es- 
tate. 

It must be referred to the clerk to inquire into the value of 
the life-estate at that time, and upon that basis compute tlie 
shares, when the price of the sold land shall be brought into 


Court 


Per Cvriay, Decree accordingly. 
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NOAH MERCER AND WIFE and others against MARTHA BYRD. 


Although it is the practice to allow affidavits in support of the allegations of 
the bill to be read, on applications to dissolve a special injunction or se- 
questration, and it is error to refuse them, yet, where upon an appeal 
the affidavits refused below were read, and with their aid, no case was 
made for such an injunction, it was //eld that an order below, dissolving it, 
should not be reversed. 

To induce a court of equity to inicrfere with a tenant for life, in the enjoy- 
ment of his property, by an injunction or sequestration, it is necessary for the 
remainderman to allege and prove facts and circumstances, showing rea- 
sonable ground to apprehend that such tenant will commit a fraud and de- 
feat the ulterior estate, by destroying the property or removing it to parts 
unknown. 


(Swindall vy. Bradley, 3 Jones’ Eq. 354, cited and approved.) 


Arprat from an order of the Court of Equity of Robeson 
county, dissolving an injunction and sequestration, Hearn, 


Judge, presiding. 

William Byrd, by his will, bequeathed the slaves in ques- 
tion, and other property, to his widow, the defendant, during 
her natural life or widowhood, but provided, that if she died, 
or married, before their youngest child came to the age of 
twenty-one, that the said property and the increase should be 
equally divided among the plaintiffs, their children. 

The bill alleges, that the defendant, who was in possession 
of the slaves bequeathed, threatened that she would sell 
them to some person, who would carry them beyond the 
limits of the State, and had endeavored, and was then endea- 
voring to do so, and had repeatedly declared that the plain- 
tiffs should never have any benetit of the said slaves. 

The prayer of the bill is, that the property, in question, may 
be secured so as to be forthcoming on a certain day, named 
in the bill, when they allege they are entitled to have a divi- 
sion, and to take possession thereof. 

The answer of Mrs. Byrd denies the allegations pointedly 
and without evasion ; she says of Ell, one of the slaves men- 
tioned in the pleadings, that finding her unruly, and being 
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unable to manage her, she had been compelled to hire her 
out, and that she took the advice of a lawyer whether she had 
a right to sell her or her interest in her, and invest the pro- 
ceeds in another negro, to be held for the benetit of her chil- 
dren, mentioned in the will, and that being advised that she 
could not sell and convey the absolute title to the said slave, 
she refused to make a conveyance of any interest whatever, 

There were four affidavits filed by the plaintiffs, two or 
them made by plaintiffs in the suit, reasserting some of the 
allegations in the bill; one other was that of one Jvey, who 
deposed that “he heard Mrs. Martha Byrd say, that they had 
as well let her alone, and let her sell er hire the negroes, for 
they were there in her way, she feeding them there, and they 
doing but little good or none.” The fourth was that of 2éley 
Jvinland, who stated that “he heard Mrs. Byrd say that she 
intended to do as she pleased with the property, when speaking 
of the negroes she got from her husband’s estate, let her chil- 
dien do what they would; that the negroes were her own 
and she meant to do asshe pleased with them.” IIe says that 
** the property is not well taken care of, and it is continually 
less and less valuable by reason of neglect and bad manage- 
ment.” On the hearing of a motion to dissolve, these aflida- 
vits were excluded by his Honor, who ordered the injune- 
tion and sequestration to be dissolved, from which the plain- 
tiffs appealed. 

On the hearing in this Court, the aflidavits were read. 


Kelley, for the plaintiffs. 
Leitch, for the defendant. 


Prarson, C. J. As this is a special injunction and seques- 
tration, the plaintiffs onght to have been allowed to read afti- 
davits in support of their bill ; Seindall v. Bradley, 3 Jones’ 
Eq. 354. 

The effect of the error, however, is cured, because at the 
hearing in this Court, the plaintiffs were allowed to read all 
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the affidavits, and thus the matter was presented upon its 
merits. 

To induce a court of equity to disturb a tenant for life in 
the enjoyment of the property, by having it sequestered, so as to 
compel security to be given for its forthcoming at the in- 
stance of the remainderman, it is necessary for him to allege 
and prove facts and circumstances, showing reasonable ground 
to apprehend that the tenant for life intends to commit a 
fraud, and defeat the ulterior estate by destroying the property, 
or removing it to parts unknown ; Swindall v. Bradley supra, 
and the cases there cited. 

The allegation of the plaintiffs is: “The defendant has 
threatened that she will sell the slaves to some person, who 
will convey them beyond the limits of this State, and has en- 
deavored, and is now endeavoring to do so, and has repeat- 
edly declared that your orators and oratrixes, shall never have 
any benefit of the said slaves.” This allegation is denied by 
the defendant positively, and without any sort of evasion. In 
regard to the negro woman Ell, she says, “ finding her unruly, 
and being unable to manage her, she has been compelled to 
hire her out, and took the advice of a lawyer, whether she 
had a right to sell the slave or her interest in her, and invest 
the proceeds in another negro, to be held for the benefit of 
her children, mentioned in the bill, and being advised that 
she could not sell and convey the absolute title to said slave, 
has refused, and still refuses, to convey any interest whatever.” 
The affidavits read by the plaintiffs do not support their alle- 
gation. 

It seems, from the averments in the bill, that the plaintiffs 
suppose they have a right to have slaves devided at the time, 
when the youngest daughter arrives at the age of twenty-one, 
although the defendant may then be living and unmar- 
ried. ‘This isan entire misapprehension, and it was natural for 
the defendant to take offense at so unfounded a pretension 
on the part of her sons-in-law, evincing as it does, an ttching 
palm and a hot haste to interfere with the slaves before her 
estate terminates, or their right attaches. Such conduct far- 
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nishes a satisfactory explanation of the contents of the affii- 
davits. 
The decretal, order discharging the sequestration, is affirmed. 







Per Curiam, Decretal order affirmed. 











MARTHA E. SIKES against SAMUEL A. TRUITT and others, 












Where there is a demurrer to the whole of a bill, if it appears that the plain- 
tiff is entitled to any relief, the demurrer must be overruled. 

A defect in a guardian bond, arising from the mistake or ignorance of the 
clerk, will be aided in this Court, as against sureties. (Armistead v. Boz- 

man, 1 Ired. Eq. 117, cited and approved.) 












Appear from the Court of Equity, of Tyrrel County. 
The plaintiff is an infant, and the defendant Truitt was once 
her guardian, and on his resignation, the defendant Sikes was 
appointed, and he was afterwards removed, and another ap- 
pointed. The bill is against Truitt, Sikes, and the persons 
who were the sureties in the respective bonds of the guardians, 
or the representatives of such of them as are dead. It states 
that Truitt received a considerable estate as the plaintiff’s 
guardian, and held money, bonds and other securities there- 
for: that Sikes was largely indebted to Truitt, and in failing | 
circumstances, and that, with the view of saving his own 
debts, Truitt gave up the guardianship, and procured Sikes to 
be appointed upon an agreement between them, that Truitt | 
| 















might retain the effects of the plaintiff as his own, and in the 

place thereof, deliver over to Sikes the notes of Sikes to Tru- 

itt, founded on their private dealings; and that, accordingly, 
upon the appointment of Sikes, he and Truitt came to a set- | 
tlement of Truitt’s account as guardian, and by way of pre- 
tended discharge of the balance due the plaintiff, Truitt pass- 
ed to Sikes the latter’s own notes, or debts, and Sikes execu- 
ted to Truitt a release or receipt in full; that Truitt was fully 
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informed, at the time, of the embarrassment and insolvency 
of Sikes, who shortly afterwards, executed a general assign- 
ment of his estate to some of his creditors, and that the sure- 
ties to the guardian bond given by Sikes, were also insuffi- 
cient, and shortly became insolvent. 

The bill further states that Frederick Patrick, and Ashbel 
Liverman, were offered and accepted by the Court as the sure- 
ties of Truitt, and executed the bond with him in the sum of 
$5000, and exhibits a copy of it in this form: 

“ Know all men by these presents, that we, Samuel A. Tru- 
itt, Frederick Patrick, and Ashbel Liverman, are held and 
firmly bound to the State of North Carolina, in the sum, &c., 
to be paid to his Excellency, the Governor, his successors, &c., 
to the which payment, &c.,” with the usual conditions of guar- 
dian bonds. 

The bill states that this bond was executed in the form 
it bears, by reason that the clerk of the County Court used 
forms which had been printed while guardian bonds were 
payable to the Governor, and, after the act passed, which re- 
quires them to be made payable to the State, the clerk usual- 
ly struck out the name of the Governor, and inserted the 
State; and that through ignorance, inadvertence, or mistake 
of the clerk, that was omitted in this instance, but that it 
was the purpose of the Court to require a bond according 
to the law, and the intention of the obligors to give, and 
their belief that they were giving a proper and sufficient guar- 
dian bond, and that all the parties were mistaken with respect 
to the form of the bond that was executed. 

The prayer of the bill is for an account of the plaintiff's estate 
which came, or ought to have come, to the hands of the several 
guardians, and that Truitt may be held liable to the plaintiff, 
notwithstanding any such colorable or fraudulent settlement be- 
tween him and Sikes, or any release or acquittance founded 
thereon, and that the bond given by Truitt, Patrick, and Liv- 
erman, may be set up and enforced in the Court, and that the 
several sureties on the bonds of the guardians may be held 
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liable to the plaintiff for the defaults of their respective prin- 
cipals, and for general relief. 

The defendants put in a joint demurrer, which was over- 
ruled, and they appealed to this Court. 


Winston, Jr., for the plaintiff. 
HTines and E. W. Jones, for the defendants. 


Rerrim, J. The demurrer is to the whole bill, and conse- 
quently it must be over-ruled, if the plaintiff is entitled to any 
relief. It is clear that she is. Against Sikes, it is the com- 
mon bill of a ward, calling a guardian to account. It is the 
same with respect to Truitt, with the addition that it supposes 
him to rely on a discharge founded on a settlement between 
him and Sikes as the subsequent guardian, and impeaches 
that settlement and discharge, upon the ground, that Sikes 
was insolvent, and that payment was made to him in his own 
debts, which he owed to Truitt on their private dealings, up- 
on an arrangement between them, with a view to save Truitt 
from loss, and throw it on the plaintiff. The bad faith of such 
a transaction, would vertainly leave Truitt still liable for the 
debt he owed his ward. Each of these is a sufficient ground 
to sustain the bill against those defendants. The bill states as 
another ground for relief: asupposed legal defect in the first 
guardian bond, and it was against that position alone, the ar- 
gument for the defendant was directed. For the reasons al- 
ready given, that point need not be considered, since the de- 
murrer is necessarily over-ruled, as being too broad. But the 
Court thinks it would be improper to leave it in doubt; for, 
however the law was, before the case of Armistead v. Boz- 
man, 1 Ired. Eq. 117, the principle was there settled that a 
defect in a guardian bond, arising from the mistake, or ignor- 
ance of the clerk, will be aided in this Court, as against the 
sureties. Ilowever much opinions may have differed at the 
time, on that position, and I own I was among those who were 
not satisfied with it, the certainty of the law, as depending 
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upon judicial decisions, is of too much importance to allow its 
authority to be questioned at this day. 

There is no error in the decretal order of the Court of Equi- 
ty, and it must stand, 


Per Ccrtam, Order below aflirmed. 





HENRIETTA SWAIN and others against WM. A. SPRUILL, Executor. 


Where one gave, by will, to his wife for life, all his land and plantations, with the 
stock of every kiad upon them, with slaves and a white family to be support- 
ed, and addel, that all the rest of my chattel-property, of every description, 
after taking out the chattel-propery left out to A, was to go to her, it was 
Held that there was a strong implication that he intended to include the 
crops aud provisions on hand, at his death, as a gift to his wife. 

Where a testator expressly gives, specifically, for life, with a limitation over, 
things which ipso usu consumuntur, the Court has no power to control the dis- 
position of the testator, by denying that use to the first taker, which has 
been bestowed by the will, although it may impair the value, or extinguish 
the thing itself, to the loss of the ulterior taker. 


Cause removed from the Court of Equity of Washington. 
Dempsey Spruill died in 1842, having made his will on 11th 
day of October, 1840, and a codicil on the 4th of May, 1842. 
sy the will, he gave to his son Dunning, two negroes, then 
in the possession of his son, and a small sum of money, “ in 
full of my estate as to his part, to him and his heirs.” The 
will, then, has the following clauses: “I lend to my wife, 
Mary, the house and plantation where I live, together with 
all the lands I own, (consisting of several designated parcels,) 
together with all my working tools, horses, mules, cattle, hogs, 
sheep, and house-hold and kitchen furniture, of every descrip- 
tion, during her life. Ilend to my wife, Mary, all my ne- 
groes, to her disposal, also, those negroes that are lent out to 
my children, to her disposal, to take or let them keep them, 
to be at disposal her life-time, or she has a right to lend any 
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one of the children as she may think proper, or to take them 
away at her pleasure. I further give to my wife, all my 
money and notes that are in the house, to the use of my wife, 
Mary ; also, my constable’s receipts to her use. Now, my 
will is, that all my negroes, at the death of my wife, shall 
come in together, of every description, to be equally divided 
among my lawful heirs, except my son Dunning. I give to 
my danghter, Anne Caroline, one bed and furniture, the first 
choice, and two cows and calves, also two ewes and lambs, 
and one hundred and fifty dollars in money, to her, and her 
heirs forever. I give tomy daughter, Henrietta Dunston, for- 
ever, all of her own property, now in my possession, and also, 
three cows and calves, of the stock that will be in possession 
of my wife at her death, and three ewes and lambs. Now, 
my will is, that all of my household and kitchen furniture, 
horses, cattle, sheep, and all the rest of my chattel property, 
of every description, after taking out the chattel property I 
have given away to my two danghters, Anne Caroline and 
I{enrietta Dunston, be equally divided between my lawful 
heirs after the death of my wife, excepting my son Dunning, 
who is not to come in as an heir, as I have given to him his 
legacy before.” The will, then, contains numerous devises to 
the testator’s children, and the children of his deceased chil- 
dren—all to take effect after the death of his wife. By the 
codicil, he again declares, that all the gifts, in his will, to his 
children and grand-children, are to. be considered subject to 
the life-estate of his wife, except that of $150 to his daughter, 
Anne Caroline, and that is to be paid to her without interest, 
at the discretion of her mother, and is to be over and above her 
share of his estate, on the division, directed by his will. The 
testator appointed his wife and his son, William A. Spruill, 
executors, and they proved the will and took out letters testa- 
mentary in May, 1842. 

Mrs. Spruill took all the estate into her possession, and paid 
all the testator’s debts, and, with the assent of Wm. A. Spruill, 
she had the use of all the personal property, as legatee, during 
her life. She died in January, 1858, having made a will, and 
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appointed her son, William A. Spruill, her executor also. 
After her death, the son, William A., took possession of all 
the personal estates belonging to each of his parents. The 
testator’s slaves were divided, and all the stocks of every kind, 
and the furniture and other things, which had belonged to 
his father, and remained specifically at the death of his mo- 
ther, were sold by him for the purpose of division, according 
to his father’s will. 

In September, 1858, the bill was filed by the testator’s sur- 
viving children and grand-children, mentioned in the will, 
and the personal representatives of those who had, in the 
mean time died, against William A. Spruill, as the surviving 
executor of his father and the executor of his mother. It 
states that, besides the slaves, the personal estate, which came 
to the hands of Mrs. Spruill, consisted of a large stock of 
horses, mules, cattle, sheep and hogs, a considerable quanti y 
of corn, cotton, pork, bacon, wheat, peas, and other provisions 
on hand, a large and valuable collection of farming, planta- 
tion, black-smith’s, and other tools and utensils, a large num- 
ber of beds, tables, chairs, crockery and other articles of 
household and kitchen furniture ; a large amount of money, 
bonds, accounts and other choses in action; all taken togeth- 
er, to the value of $4000. The bill then alleges, that the 
plaintiffs are advised, that it was the duty of the executors of 
Dempsey Spruill, to sell all the personal estate, except the 
slaves, and have the money secured at interest for the benefit 
of Mrs. 8. for her life, and the capital left for the plaintiffs, 
who are entitled in remainder, or at least, that it was her du- 
ty to preserve all the articles given to her for life, so that they 
might come specifically to the remaindermen, and also to sup- 
ply others in the place of those that were consumed, or were 
worn out, or died ; but that instead of so doing, she reduced 
the quantity, quality and value thereof, all the time, while she 
augmented her own estate in proportion. 

The bill further alleges, that after the death of Mrs. Spruill 
the defendant took the slaves into possession and worked them 
on his own farm. The prayer is for an account, and that the 
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defendant and the estate of his mother, may be held chargea- 
ble for the money and debts left by the testator, and for the 
crops, and provisions left by hii, and also for the full value 
of the original stocks of cattle, horses, mules, hogs and sheep, 
the household and kitchen furniture, and all the tools and 
other utensils before mentioned. 

The answer states, that Mrs. Spruill took possession of all 
the chattel property of the testator, and used it according to 
the ordinary course of husbandry and house-keeping. But it 
denies that she wasted any part of it, and avers that the only 
loss it sustained was that incident to the ordinary use of such 
articles, or from natural decay during her life. It further 
states that some of the negroes were kept for a short time on 
the plantation to take care of the property until it could be 
sold, after the death of Mrs. S., and some of them worked on 
the defendant’s plantation for about ten days; that they were 
then hired out (because some of the owners were infants) un- 
til an order of court could be obtained for a division, which 
was soon made; that during the same period some of the 
plaintiffs retained slaves, which had been put into their pos- 
session by their mother. And the defendant submits that an 
account shall be taken of the services of the slaves, after his 
mother’s death, the several parties being willing to be charg- 
ed reasonably for such as he had. 

The cause was removed, by consent, to be heard in this 
Court on the pleadings and the will; and on the hearing, the 
parties asked for a construction of the will in the first instance, 
before sending it to the master for an account. 


Winston, Jr., for the plaintiffs. 
Tlenry A. Gilliam, for the defendant. 


Rurrix, J. The money and debts due to the testator, are 
given to his wife absolutely ; and the plaintiffs have no inter- 
est therein. As to them, then, the bill must be dismissed. 

There is no express gift in the will, of the provisions or 
crops on hand, eo nomine. But they are otherwise sufficient- 
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ly given specifically. Such a gift might certainly be expect- 
ed to accompany the universal devise of all the land and plan- 
tations, with the stocks of every kind on them, and the slaves, 
as needful, if not indispensable to keeping house and carrying 
on the plantations and supporting the slaves. But other parts 
of the will leave no doubt on that point. After giving the 
stocks, working tools, furniture, &c., to his wife for life, 
and legacies to two of his daughters, the testator adds eim- 
phatically, “now, my will is, that all my household and 
kitchen furniture, horses, cattle, sheep, and all the rest of my 
chattel-property of every description, after taking out the 
chattel-property I have given to my two daughters, A. C. and 
H. D., shall be equally divided between my lawful heirs af- 
ter the death of my wife,” which would, under the cireum- 
stances, raise a strong implication of a gift of all the chattel- 
property, as he calls it, to the wife for life. If, however, that 
were not sufficient, every thing that is wanting is supplied in 
the codicil, which declares that all the gifts in the will, to the 
children, are to be subject to a life-estate in his wife. The 
crops and provisions, therefore, stand as gifts to the wife for 
life, like the stocks and furniture, and tools. 

The gifts are all specific, and the question is, what interest 
the tenant for life and the remaindermen take in the things. 
It is perfectly clear that, here, the testator expected and in- 
tended that his wife, with a large family of children, and some 
slaves, should enjoy the things themselves. But we do not 
take that to be conclusive as to the rule of law, founded on 
the terms of the gifts in his will, excepting only, that there is 
generally, in such dispositions, something in the will, or the 
circumstances of the family, to denote that to be the pervad- 
ing intention and expectation of testators, thus giving a clew 
to the proper construction. We think, however, after some 
reflection, that where a testator expressly gives, specifically, 
for life, with a limitation over, things which ipso usu consu- 
muntur, the Court has no power to control the disposition of 
the testator by denying that use to the first taker, which has 
been bestowed by the will, although it may impair the value, 
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or extinguish the existence of the thing itself, to the loss of 
the ulterior taker. It must be taken that the testator had 
considered the chances of benefit to those in remainder, after 
the prior benefit bestowed by him on the first taker, and 
that he only meant to limit over those chances. It seems 
to be entirely unwarrantable to sell the things in the first in- 
stance, giving the interest to the tenant for life, and securing 
the capital for those to take afterwards, as is the rule when 
such things are given in a residuary clause; for that would 
amount to this, that neither the first nor the last taker should 
have them as given; that is, specifically. No other rule, 
therefore, can be devised, but that the tenant for life is entitled tq 
the possession and enjoyment of the things according to the 
ordinary use of them in the country. It is admitted that this 
gives the advantage to the tenant for life, as she may thus get 
the whole and the remaindermen nothing. But that results 
from the will of the owner, and there is no power to restrain 
him in that respect. Indeed, it is generally apparent, that 
the chief benefit is meant for the first taker, who is commonly 
the widow, for whose comfort and the maintenance of the 
family, such provisions are usually made. If the tenant for 
life, instead of using the things, and thereby consuming them, 
wantonly destroy them or sell them, undoubtedly, she would 
be responsible for the valne of them, or the price, but not 
otherwise. Nothing of that kind exists here, but the only 
question is, whether her estate is liable for the value of those 
things, which did not remain specifically at her death, but 
were consumed in the enjoyment of them. For such as were 
consumed the Court holds that she is no more responsible, 
than she would be for the impaired value, by age or decay, of 
those which were on hand at her death. The remaindermen 
must take all together in the state in which she left them 
without her fault. It follows that she is not bound to replace, 
with others, such as died, or were wornout. With respect to 
the profits of the slaves, between the death of Mrs. Spruill, 
and the division, the parties are liable to account, whether 
received by them respectively in the form of hire or labor. 
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These declarations will probably enable the parties to settle 
without sending the case before the master, which we sup- 
pose to have been the purpose of bringing on the case in its 
present form. The defendant will be entitled to his costs, and 
may retain them out of the fund in his hands, if sufficient. 


Per Crriam, Decree accordingly. 


CHARLES MANLY AND —R. M. SAUNDERS against TUE CITY OF 
RALEIGH. 


the General Assembly has power to extend the limits of an incorporated 
town without the consent, and against the wishes of the citizens who live 
on, or own land comprising the part to be annexed. 

Lt is within the constitutional power of the Legislature to provide that an act, 
extending the limits of a town, shall depend for its validity on the accep- 
tance of the Mayor and Conrnissioners of such town. 


Cavsr removed from the Court of Equity of Wake County. 
sy an ordinance of a Convention of the people of North 
Carolina, dated 2ist of July, 1788, and an act of the General 
Assembly, dated 30th of September, 1792, the seat of Gov- 
ernment was permanently established on a traet of Jand ad- 
joining the tract whereon Jocl Lane lived, at Wake County 
Court Llouse, and fou> hundred aeres of land embraced in 
that tract, was laid off and erected into a eity, named the 
“city of Raleigh.” By an act of the General Assembly da- 
ted 7th of February, 1795, said city was constituted a munci- 
pal corporation by the name of the “ Commissioners of the 
city of Raleigh,” and the corporate powers and authorities 
thereof were vesic:! by the said aet, and others passed in 
amendment thereof, in an “Intendant or Mayor and seven 
Commissioners,” to be elected annually by the resident citi- 
zens, Who were empowered to lay taxes and collect the same 
ly distress or sale of property, and to do many other official 
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acts therein prescribed, and up to the 3rd of February, 1857, 
the said corporation existed within the limit of said tract of 
400 acres, and exercised its rights, powers and authority by 
and through the officers aforesaid. On that day, 3rd Febru- 
ary, 1857, an act was passed and duly ratified, entitled “an 
act to revise and consolidate the charter of the city of Raleigh;” 
in the 86th section of which is enacted that “the present cor- 
porate limits of the city of Raleigh shall be extended one 
quarter of a mile in all directions around the said city, North, 
South, East and West; and that the boundary line shall run 
parallel with the old boundary, until the lines shall intersect 
at each corner.” The act then proceeds to divide the newly 
added territory among the three wards of the city, and to pro- 
vide for the election of nine commissions instead of seven.— 
It also changes the name of the presiding officer trom Intend- 
ant to Mayor, and the title of the corporation to “The city of 
Raleigh.” 

The 79th section of the same act provides “that this act 
shall be aceepted within one month from and after the ratifi- 
eation thereof, else it shall be of no effect,” and then provides 
that the acceptance shall be made by the then existing com- 
missioners, recorded in their minutes, signed by the commis- 
sioners, and proclaimed by the mayor through two news-pa- 
pers. The ratification and acceptance were duly made by 
the seven commissioners, then in office, and proclaimed by 
the mayor. 

The plaintiffs, in their bill, complain that they are, with 
many others, owners of the territory proposed to be added ; 
that they, and those under whom they hold, had long enjoyed 
these tracts, without any apprehension that they should be 
brought within the corporate limits of Raleigh against their 
will, and they deny the authority of the Legislature to pass 
an act to compel them to submit to the burdens which had ac- 
cumulated in the shape of a debt, and to the oncrous taxes 
incident to the corporate government—they deny also its con- 
stitutional power to pass any act to amend the charter of 
Raleigh, without submitting it to the vote of the citizens for 
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acceptance ; and further, they insist that the Legislature could 
not constitutionally pass a law, which was to be dependent, 
for its efficacy, on the will of other persons. The prayer is 
for an injunction against the municipal corporation of Raleigh, 
to enjuin them from proceeding to levy town taxes on them 
and others similarly situated, and otherwise to abstain from 
enforcing the said act of assembly. 

The several acts of incorporation of the city of Raleigh, 
and the proceedings of the board of commissioners accepting 
the amendment to the charter, are filed as exhibits. 

The answer of the defendant goes into the justice and rea- 
sonbleness of the law, and insists upon its validity. The cause 
was set down for hearing on the bill, answer and exhibits, 
and sent to this Court. 


Graham, for the plaintiffs. 
B. F.. Moore, for the defendant. 


Pearson, C. J. 1. Tas the General Assembly power to 
extend the limits of an incorporated town, without the consent, 
and against the wish of the citizens who live on, or own the 
land comprising the part to be annexed ? 

* All legislative power is vested in the General Assembly.” 
The Constitution of the United States, the Declaration of rights, 
and the Constitution of the State, impose the only restrictions 
to which this otherwise unlimited power is subject; frequency 
of elections being relied on to prevent its abuse, or mitig .te 
the effect of abuse, by the repeal of an unwise enactment. 

Counties and towns are instruments used for the good gov- 
ernment aud management of the whole State. To establish a 
county, or incorporate a town, is a legislative act, consequent- 
ly, the General Assembly may exercise this power, whenever, 
and in such manner, as in in its opinion, the public good will 
be thereby promoted; unless the time, manner, or other cir- 
cumstance of the act violates some provision of the Constitu- 
tion. 

Co unties and towns are usually made upon the petition of 
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the citizens, especially interested, or a majority of them; but 
there is no ground to support the position, that the consent of 
this particular portion of the community, is a circumstance 
necessary to give validity to the exercise of the power of the 
General Assembly. Ours would be a strange sort of govern- 
ment, if the Legislature could not make a new county without 
the consent of the people there residing being first had and 
obtained, or if, when in the opinion of the Legislature, the 
population of a particular locality has become so dense that it 
cannot be well-governed by the ordinary county regulations, 
and requires the special “ rules and by-laws” of an incorpo- 
rated town, to secure its good order and management, such lo- 
cality cannot be incorporated into a town, or annexed to one 
already incorporated, without the consent of the inhabitants ; 
and by a logical deduction, without the consent of every sin- 
gle individual. For, there being no social connection, each 
person must answer for himself, and is not bound by the acts 
of the others; so that the objection of ore man, takes from 
the Legislature the power of doing what is necessary to pro- 
mote the general welfare, unless he is specially excepted, and 
thus allowed to enjoy the benefits, without being subjected to 
the burthens of the incorporation. 

The position assumes that such legislative acts involve a 
contract between the General Assembly on the one part, and 
the citizen, or citizens of the locality on the other part. Lere- 
in lies the fallacy. There is no contract in respect to it. This 
is settled by Mcd/s v. Williams, 11 Ired. 558, where it is de- 
cided that the General Assembly has power to abolish a coun- 
ty, although a majority of the inhabitants are opposed to the 
passage of the repealing act. The subject is there fully dis- 
cussed. An extract will serve our turn: 

“The purpose, in making all corporations, is the accomplish- 
ment of some public good.” Some corporations are created 
by the mere will of the Legislature, there being no other par- 
ty interested or concerned. To this body, a portion of the 
power of the Legislature is delegated, to be exereised fur the 
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public good, and subject at all times to be modified, changed 
or annulled. 

“ Other corporations are the result of contract. The Legisla- 
ture is not the only party interested; for, although it has a 
public purpose to accomplish, it chooses to do it by the in- 
strumentality of a second party. These two parties make a 
contract. The Legislature, for and in consideration of certain 
labor and outlay of money, eonfers on the party of the second 
part, the privilege of being a corporation, with certain powers 
and capacities. The expectation of benefit to the public, is 
the moving consideration on one side; that of expected remu- 
neration for the outlay, is the consideration on the other. It 
is @ contract, and therefore, cannot be modified, changed or 
annulled, without the consent of both parties. So, corpora- 
tions are either such as are independent of all contract, or 
such as are the fruit and direct result of a contract. 

* The division of the State into counties, is an instance of the 
former. There is no contract—no second party, but the sov- 
ereign, for the better government and management of the 
whole, chooses to make the division, in the same way that a 
farmer divides his plantation off into fields, and makes cross 
fences, when he chooses. The sovereign has the same right 
to change the limits of counties and make them smaller or 
larger, by putting two into one, or one into two, as the farm- 
er has, to change his fields; because it is an affair of his own, 
and there is no second party having a direct interest.” So, 
the incorporation of towns is an instance of the former. There 
is no contract—no second party, and the General Assembly 
has power to incorporate a town, or to extend, or contract the 
limits of one already incorporated, whenever in its opinion, 
publie policy requires it to be done. It is a legislative act, in 
which no second party has a direct interest. 

2. Is the act void beeause of the provision, that it shall be 
of no effect unless accepted by the Mayor and Commissioners 
within one month after the ratification thereof? It is insisted 
by the plaintiffs that by the true meaning and spirit of the 
Constitution, the Legislature is required to pass all statutes 
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upon its own responsibility, and its own judgment as to the 
expediency; that it has no power to delegate its authority, or 
make a statute depend upon the opinion or wishes, of any man, 
or set of men, and that, in this instance, the interest of the 
persons without whose acceptance the act is not to take effect, 
is opposed to that of the plaintiffs; so that they are put at the 
mercy of persons interested against them, and are aggrieved 
in their rights and estates by a statute, in respect to the expe- 
dieney of which, and its neeessity for the public good, there 
has been no absolute and unconditional expression of opinion 
by the law-making power, as is required by the Constitution. 
This position receives some countenance from a doctrine of the 
Jate Chief Justice Nasn, in //i/7/ v. Bonner, Busb. 257. That was 
a proceeding under the act to divide the county of Surry, 
which was made to depend upon a vote of the people. At 
a subsequent session, an act was passed confirming the first 
act, so the point was not presented; but the learned Judge 
intimates an opinion, that the original act was unconstitution- 
al, and protests against that mode of legislation, “ because it 
alters the fundamental principles of the government, by con- 
verting it from a representative republican government, into 
a pure democracy.” And it is supported by Basto v. J/im- 
vod, 4 Selden, 483. The action involved the constitutionality 
of an act of the Legislature of New York, (1849,) “to estab- 
lish free schools throughout the State,” which was made to 
depend on a vote of the people of the State. At a subsequent 
session, (1851,) it was re-enacted in the usual mode, which 
greatly diminished the practical importance of the question ; 
it was, however, elaborately discussed, and the Court decided 
that the first act was unconstitutional. The argument upon 
that side of the question is strongly stated in the opinions de- 
livered by two members of the Court. Ruacirs, C. J. says: 
“Tt is not denied that a valid statute may be passed, to take 
effect upon the happening of some future event, certain or 
uncertain. The event, or change of cireumstanees, on which 
a law may be made to take effect, must be such, as, in the 
judgment of the Legislature, affects the question of the expe- 
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diency of the law—an event on which the expediency of the 
law, in the judgment of the law-makers depends. On this 
question of expediency, the Legisiature must exercise its own 
judgment definitively and finally. When a law is made to take 
effect upon the happening of such an event, the Legislature, 
in effect declares the law inexpedient, if the event should not 
happen; but expedient if it should happen. They appeal to 
no other man, or men, to judge for them in relation to its pre- 
sent or future expediency. Dut in the present case, no such 
event or change of circumstances, affecting the expediency of 
the law was expected to happen. The wisdom or expediency 
of the free school act, abstractly considered, did not depend 
on the vote of the people. The Legislature has no power to 
make a statute dependent on such # contingency, because it 
would be confiding to others that legislative discretion which 
they are bound to exercise themselves, and which they cannot 
delegate. They are no more authorised to refer such a ques- 
tion to the whole people, than to an individual. The people 
are sovereign, but this sovereignty must be exercised in the 
mode which they have pointed out in the Constitution.”— 
Wuarp, J. says: “If this mode of legislation is permitted, 
and becomes general, it will soon bring to a close the whole 
system of representative government, which has been so just- 
ly our pride. The Legislature will become an irresponsible 
cabal, too timid to assume the responsibility of law-makers, 
and with just wisdom enough to devise subtle schemes of im- 
posture to mislead the people.” 

This decision, and the reasoning offered in support of it, fail 
to satisfy us that the Legislature has not the power to pass a 
law dependent upon a vote of the people, or the acceptance of 
a corporation, Itis ceriain the Legislature lias power to passa 
law to ascertain these facts, and may, afterwards, make a law 
in conformity thereto; so, in its practical result, it makes no 
difference which act precedes the other. In the instance of 
the division of the county of Surry, and also, that of the free 
schools in New York, subsequent acts were passed confirming 
the first, and in regard to the latter, no question as to the pow- 
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er of the Legislature could be raised. It is not denied that a 
valid statute may be passed to take effect upon the happening 
of an uncertain future event, upon which the Legislature, in 
effect, declares the expediency of the law depends, and when 
it is provided that a law shall not take effect, unless a majori- 
ty of the people vote for it, or it is accepted by a corporation, 
the provision is, in effect, a declaration that in the opinion of 
the Legislature, the law is not expedient, unless it be so voted 
for, or accepted. It seems to us, the Court in New York, fell 
into error by not discriminating between a want of power and 
an abuse of power. All legislative power is vested in the 
General Assembly, restricted only by the Constitution. There 
is no prohibition in the Constitution against this mode of le- 
gislation, consequently, although it may be an abuse of power, 
greatly to be deprecated, as tending to subvert the principles 
of our representative form of government, still the power has 
been granted, and it is not the province of one branch of the 
government to correct the supposed abuses of another. The 
Judiciary can only interfere when the Legislature acts without 
power, i. e. in violation of the Constitution. In respect to the 
delegation of its power, supposed to be involved in an act of 
the General Assembly, making a law depend upon a vote of 
the people, or the acceptance of a corporation, or the action 
of the justices of the peace, or any other set of men, Zhomp- 
son V Lloyd, 2 Jones’, 313, is a direct authority in support of 
our conclusion. It is there decided that a statute giving the 
justices of a county power to abolish jury trials in the county 
courts, if at any time thereafter, a majority of the justices may 
deem it expedient, is not a violation of the Constitution. The 
stbject is there fully diseussed, and such delegation of power 
is shewn to have been of frequent occurrence, ever since the 
organization of the government. 

It will be declared to be the opinion of the Court, that the 
plaintiff's have no equity, and the bill will be dismissed with 
costs. 


Perr Curiam, Decree accordingly. 
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IIENRY B. WILLIAMS against JAMES A. SADLER. 


It is the ordinary course of the Court of Equity to restrain the execution, but 
allow the plaintiff to proceed to a judgment at law; and it is only upon an 
averment in the bill, that the plaintiff in Equity believes the answer will 
afford discovery material to his defense at law, that an injunction to stay 
the trial, ought to be granted. 

A party cannot, while pressing his rights in a court of law, and resisting his 
adversary’s legal rights before that tribunal, carry the matter into a court 
of equity, upon the ground, that the matters are too complicated for a court 
law, and thus have the matters before both tribunals at once. 


Apreat from an interlocutory order of the Court of Equity of 
Mecklenburg county, continuing an injunction to the hearing, 
made by Battery, J., at the last Spring Term. 

The case is sufficiently set out in the opinion of the Court. 


Guion, for the plaintiff. 


Boyden and Osborne, tor the defendant. 


Pearson, C. J. In March, 1853, the parties enter into a 
covenant ; Sadler to convey to Williams a lot in the town 
of Charlotte, at the price of $3250; Williams to erect a 
hotel on the lot; Sadler to rent the hotel for five years, 
at ten per cent per annum on the cost. At the expi- 
ration of the second year, the lease was surrendered, and 
Sadler sold the furniture to Williams at the price of $2300, 
The parties differing as to the amount of the rent, agree 
to leave tliat matter to arbitration, and by an award, it is 
tixed at $25336,86, for the two years. Sadler brings an action 
for the price of the furniture, and judgment is rendered for 
$1447,10 balance, after deducting set-offs ; he is also proseen- 
ting an action for the price of the lot. Williams, on his part, 
is prosecuting an action at law, against Sadler for the amount 
of the rent, which he alleges is about $5000. In bar of this 
suit, Sadler relies on the award. Thereupon, Williams files 
this bill, the object of which is to bring the whole matter into 
a court of equity, on the ground, that it is so complicated, 
that a court of common law cannot do complete justice, and 
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on the further allegation, that the plaintiff is entitled to many 
equitable set-offs, which were not allowed in the action for 
the price of the furniture ; that the award is void, because the 
plaintiff had no notice, and that Sadler is insolvent. The 
prayer is for an account of all the several matters, and for a con- 
veyance of the lot; and as ancillary to the relief sought, the 
plaintiff asks for an injunction against an execution on the judg- 
ment, that the proceedings in the action for the price of the 
lot be stayed, and that Sadler be restrained from relying on 
the award, as a bar to the plaintiff’s action for the rent. 

The answer avers that on the trial of the action for the price 
of the furniture, Williams was allowed all of the set-offs which 
he claims, as well equitable as legal; that the defendant ten- 
dered a deed for the lot, which he is still willing to deliver; 
that the plaintiff had due notice of the time of making the 
award, and handed to the arbitrators his estimates of the costs 
of the hotel, which were duly considered by them in connee- 
tion with a like statement handed in by the defendant; that 
the balance, $1447 10, the price of the furniture fixed by the 
judgment is justly due, and also, a large balance on the price of 
the lot, after deducting the amount of the award; so the plain- 
tiff is indebted to the defendant; and, he further denies the 
allegation of his insolvency, and avers that he owns another 
lot of the value of $1000. 

A motion to dissolve the injunction that had issued, accord- 
ing to the prayer of the bill was, pro forma, refused, and the 
injunction continued over until the hearing, from which order 
the defendant appealed. 

There is error. The decretal order must be reversed, and 
the injunction dissolved. 

In respect to the execution of the judgment at law: 
The equity growing out of the alleged right to set-offs, is 
fully denied, and without any evasion, the defendant swears, 
that all of the equitable set-offs which are specified in the 
bill, were allowed on the trial at law, and the award of the 
plaintiff’s claim, thereby reduced from $2300, the price of the 
furniture, to $1447 10. 
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In respect to the action, for the price of the lot, the injune- 
tion staying the trial at law, was improvidently granted. It 
is the ordinary course to restrain the execution, but allow the 
plaintiff to proceed to judgment at law; and it is only upon 
an averment in the bill, that the plaintiff in equity, believes 
the answer will afford discovery material to his defense at 
law, that an injunction to stay the trial, ought to be granted ; 
Adams’ Eq. 195. In this case the plaintiff was bound by his 
covenant to give a note for the price of the lot; which he has 
tuiled to do; and now seeks to prevent the defendant from 
getting a judgment at law. As a preliminary to coming into 
this Court, it was necessary for him to confess judgment for 
the price of the lot. The defendant had at least a right to go 
that far. In respect to the award, according to the plaintiff's 
own showing it was void, and did not stand in the way of his 
action for the rent; so he has adequate relief at law; and if 
he did not wish to proceed with his action, and encounter the 
award in a court st law, all he had to do, was to take a non- 
suit and file a bill. In short, this proceeding on the part of 
the plaintiff was misconceived. If the several matters had 
been so complicated, that a court of common law could not 
do complete justice, and the plaintiff desired to have an ac- 
count, taken under the direction of this Court, and to have a 
title for the lot, he ought, in order to get a footing here, to 
have confessed a judgment for the price of the lot, so as to 
put an end to that action, and to have stopped his own action 
by a nonsuit, and then, being out of that court, he could have 
come into this, to get title and for an adjustment of the whole 
matter, and by way of being rid of the award, he could set 
out the matter of impeachment, which if sustained, would 
leave the question as to the cost of the building, &c., open for 
adjustment by a reference. But he is not at liberty, accord- 
ing to the course of this Court, to have two actions pending 
at law, and produce a multiplicity of suits, by coming into 
this Court in respect to the same matters of controversy. 

This opinion will be certified. 

Per Cortay, Decree accordingly. 
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MILES A. H. McKEIL against CATHARINE CUTLAR'’S Administrator 
AND ANOTHER. 


Where the owner of a life interest in a slave, found it expedient to sell him, 
that he might escape the consequences of a capital charge, by being carried 
out of the State, it was Zeld that the owner of the remainder was entitled 
to a share of the money received. 

A mere agent, who assisted the owner of a life interest in a slave, in selling 
him, that he might be run off to avoid a criminal charge, and who receiv- 
ed no part of the price for which he was sold, was J/eld not to be liable to 
the remainderman. 


Cavse removed from the Court of Equity of Beaufort. 
Catharine Cutlar, under the will of her husband, John Cut- 
lar, was the owner, for her life, of a slave, by the name of 
Caswell, with a remainder over to one Bryan Cutlar, and for 
several years she was in the enjoyment of the use and benefit 
of the said slave. In 1851, a charge of homicide was prefer- 


red against the slave, and either at the instance of the said 


Catharine, or of the slave’s own motion, or both, he eluded a 
caption and was secreted. While thus concealed, she em- 
ployed the defendant, Caleb Cuilar, to assist her in selling 
him, so that he might not fall into the hands of the law. The 
said Caleb, at the request of Mrs. Cutlar, secured the servi- 
ces of one Henry Lodges, who effected a sale of the negro to 
one Ilill, a trader, at the price of $500, and she took the mo- 
ney. The sale was of the entire property in the slave, and 
the purpose and understanding of the parties was, that Cas- 
well should be carried beyond the limits of the State, secretly, 
in order toavoid the risk ofa prosecution. The suit is carried on 
by the plaintiff, as administrator of Bryan Cutlar, against N. 
W. North, the administrator of Catharine Cutlar, who died 
after the first bill was filed, and against Caleb Cutlar, for the 
proportional share of Dryan Cutlar in the $500, which was 
received by Mrs. Cutlar; and it is sought to subject the de- 
fendant, Caleb Cutlar, for aiding and assisting the other de- 
fendant in selling and removing the slave. The defendants 
answered and depositions were taken, from which this state 
3 
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of facts is made out. The cause being set down for hearing, 
was sent to this Court. 


Donnell and Warren, for the plaintiff. 
No counsel appeared for the defendants in this Court. 


Pearson, ©. J. We are satisfied that Catharine Cutlar 
sold the slave “ out and out,” with the intention that he should 
be run off, and taken to parts unknown; and that she re- 
ceived $500, as the price. Having only a life-estate, it was 
against conscience for her to sell the absolute interest, ex- 
cept upon the footing, that as the charge of a criminal of- 
fence, which was made against the slave, rendered it expedi- 
ent for the remainderman, as well as for herself, to sell him, 
she would do so, and hold the price for their mutual benefit, 
in the place of the slave. This is a clear equity, which the 
plaintiff has a right to enforce, against the personal represen- 
tative of Mrs. Cutlar, to the extent of the assets; as to which 
there will be a reference. If the assets are suflicient, the 
plaintiff will take a decree for the $500, with interest from 
the death of Mrs. Cutlar, she being entitled to the interest 
during her life, in lieu of her life-estate; Cheshire v. Che- 
shire, 2Ire. Eq. 573; Laughton v. Benbury, 2 Jones’ Eq. 337. 
The defendant, Caleb Cutlar, acted merely as the agent of 
Mrs. Cutlar in effecting the sale, and did not receive any part 
of the price. We see no ground, on which the plaintiff can 
raise an equity against him; for this Court does not act, on 
the idea of giving damages for a ¢ort, but on that of making 
compensation, by requiring a party to hold a fund, which he 
has acquired against conscience, in trust for the party, whose 
property was used for the purpose of acquiring it—a substitu- 
tion of the one for the other. This defendant may have sub- 
jected himself to an indictment as accessory after the fact, 
and to a special action on the case; but the bill must be dis- 
missed as to him. 


Perr Curiam, Decree accordingly. 
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E. R. STANLY against S. S. BIDDLE. 


A prior entry of vacant land, not acted on, but abandoned, (under a misap- 
prehension of its efficacy) although known to a subsequent enterer, who 
complies with the law and gets a grant from the State, can, in no degree, 
help out a still later entry and grant; for such abandoned entry becomes 
null and void after the time prescribed for its effectuation has expired. 

There is no policy of the State which requires that an entry shall have lapsed 
before another can be made. 


Cavsr removed from the Court of Equity of Craven county. 

On the pleadings, it appears that on the 31st of May, 1855, 
the plaintiff made an entry, in Craven county, of 1000 acres 
of land, situated on the south side of Neuse River, and on 
both sides of the line of the Atlantic and North Carolina rail- 
road, between the lands of Samuel 8. Biddle and George 
West; that he then took out a warrant and soon after had the 
survey made, and that it was duly returned into the office of 
the Secretary of State, and on the 15th of December, 1856, 
he paid into the treasury the purchase-money of 1000 acres, 
and on the 24th of December, 1856, a grant was issued to him. 
On the 26th of October, 1855, the defendant made two entries 
of 1000 acres each, which covered the land entered by the 
plaintiff, or a part of it, and had surveys immediately made 
and returned, ascertaining the quantity of one tract to be 698 
acres, and of the other 675 acres, and on the 30th of Novem- 
ber, 1855, he paid the purchase-money into the treasury and 
got grants. At the time of the defendant’s surveys and en- 
tries, he knew of the previous entry of the plaintiff, and the 
survey made under it, and although he was not informed of 
the particular lines of the plaintiff’s survey, he was aware that 
his own entries covered a considerable part of the land inelu- 
ded in the plaintiff’s survey. Upon this state of facts, the 
bill (which was filed in April, 1857,) prays that the entry of 
the plaintiff may be declared the preferable one, and the de- 
fendant held to be a trustee for him, and decreed to convey 
to him accordingly. 

The answer, however, states the further facts, that the de- 
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fendant owning a plantation, which the vacant land adjoined, 
was desirous of acquiring the title to it, and that on the 28th 
of October, 1854, he made three entries for 640 acres each, 
which would include the land granted to the plaintiff, and 
took out warrants thereon, and presented them to one Mar- 
shall, the county surveyor, with the request that he would 
make the surveys without delay ; that Marshall professing to 
have engagements, which put it out of his power to make the 
surveys shortly, authorised one Heath to make them, and en- 
gaged to sign the plats when brought to him; that Heath 
accordingly made them, but when presented to Marshall he 
declined signing them, upon the ground, that they included 
more than 640 acres each by his computation, (though in that 
he was mistaken) and he advised the defendant to make new 
entries of one thousand acres, and promised to make Heath’s 
surveys fit them—expressing the opinion, that he would still 
thereby have a preference over the plaintiff’s entry, which 
had then been made ; and that under that advice and direc- 
tion, the defendant abandoned his first entries, and made his 
subsequent entries, and got his grants thereon ; and that the 
plaintiff, at the time he made his entry, was fully informed of 
those previous entries and surveys of the defendant. The an- 
swer then insists on the benetit of the defendant’s first entries 
in support of the legal title derived through his grants. 


Green for the plaintiff. 
Haughton, Donnell and J. W. Bryan, for the defendant. 


Rurrin, J. The Court does not find it necessary to advert 
to the testimony taken by the parties, since it does not vary 
the case admitted in the answer, and upon that and the ex- 
hibits, the plaintiff is entitled to a decree. 

As between the entries on which the grants emanated, there 
is no doubt that of the plaintiff’s is to be preferred. It is prior 
in time, and by the subsequent payment of the purchase- 
money, in due time, it gave the plaintiff a complete equity, 
against the State, and also against those claiming under: her 
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by subseqnent entry~—at all events, if they have notice of the 
prior entry before they pay their money and get a grant; 
which is this case; lemmons v. Fore, 2 Ire. Eq. 312. If, 
therefore, the defendant had made no entry before that on 
which his grant issued, it would be a clear case for the relief 
the plaintiff seeks. And the Court is of opinion, that the de- 
fendant’s previous entries can have no effect, as they were not 
acted on, but abandoned, and had lapsed before the bill filed. 
If any agency of the plaintiff’s, in the causes or induce- 
ments to the defendant to suffer them to lapse, could affect 
the question, this case is clear of it, as there is no proof or al- 
legation, of any such agency, but only that the plaintiff knew 
of the existence of those entries, when he made his own. But 
that is immaterial, because, in the first place, the answer ad- 
mits, that the defendant had abandoned them, and that for 
reasons not affecting the plaintiff, and, in the next place, be- 
cause, whether he had then abandoned them or not, he sub- 
sequently allowed them to lapse, whereby they became null and 
void. The law does not forbid a person from entering land 
previously entered by another. For it is the object of the 
law to effect sales of the publie domain, and, therefore, en- 
tries may be made ad /ibitum, subject, of course, to the en- 
gagement of the State to make a grant to the first enterer, 
provided he pays the price before, or at, the day limited by 
law. But no policy of the State, requires that an entry shall 
have lapsed before another person can enter the same land ; 
but quite the contrary; Rev. Stat. chap. 42, see. 11: and the 
subsequent enterer is entitled to a grant, if the first enterer 
fail to pay his money within the time limited. The entry of 
the plaintiff was, therefore, liable to be defeated, or lost by 
the prior entries of the defendant, if the latter should go on 
to perfect his title under them; but, on the other hand, the 
plaintiff’s entry gave him a right to get a grant, if he took 
the proper steps to get one, in case the defendant failed to 
entitle himself to a grant upon his previous entries. Notice, 
then, to the plaintiff of such prior entries, raises no equity 
against him, since he also knew, that such entry would be 
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effectual or not, as it might, or might not, be acted on in due 
time. He made his entry at that risk ; and having run the 
risk, there is no ground on which the defendant can deprive 
him of the advantage derived from the defendant’s default in 
not perfecting his title on those entries. It is somewhat sur- 
prising, that, after the controversy arose between the last en- 
tries of the defendant and that of the plaintiff, the former had 
not proceeded on his first entries by new surveys on his 
warrants and the payment of the purchase-money, as he had 
the right to do up to the 31st December, 1856, and thereby 
defeat the claim of the plaintiff. But he did not; so that at 
the time the bill was filed, those entries were gone by lapse; 
consequently, the defendant had lost all benefit by them, and 
had no equity thereon against the State, nor, of course, against 
a purchaser from the State. For it is perfectly clear upon the 
Statute, sections 13, 14, 15, that one entry cannot be connect- 
ed with another, so as to affect the operation of the grant, 
either at law or in equity ; since each entry is to be dated and 
numbered, and the warrant numbered, and to contain the 
copy of the entry with the number and date, and returned 
with the survey to the secretary’s office, and a copy of the 
survey thereon, annexed to the grant; so that the right to a 
grant stands on its own entry exclusively. If it were not so, 
there would be inextricable confusion in the titles to the pub- 
lic land. The defendant can derive no benefit, therefore, from 
his first entries, as he did not act on them in getting his title, 
and finally allowed them to lapse, and thereby left the land 
subject to the entry, made subsequent thereto, but prior to 
the entry on which his grant issued, and on which the plain- 
tiff having complied with the law, got his grant. 

The answer states likewise, that the land is swamp and 
vested in the Literary Board. But that cannot affect the 
equity between these parties, because we suppose that is a 
question between them and the Literary Board. But, if that 
be otherwise, there is no satisfactory proof, that the land is of 
that character. The plaintiff is, therefore, entitled to the dec- 
larations and decree he asks. But as it does not appear how 
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far the grants to the parties interfere with each other, there 
must be an enquiry and survey, to ascertain that fact. For, 
the defendant’s grant is not to be declared void in this pro- 
ceeding; but on the contrary, the plaintiff, assuming it to be 
valid at law, seeks to hold the defendant to be a trustee for 
him, which is true only as to such part of the plaintiff’s land 
as may be covered by the grants to the defendant. Decree 
for the plaintiff accordingly, with costs against the defendant. 


Perr Curiam, Decree accordingly. 








EVERETT P. ROBERTSON against JOHN M. FLEMING and others. 


(Construction of a will, depending on its peculiar phraseology.) 

It is well settled that not only a vested interest, but a contingent remainder, 
or contingent executory bequest, or a future contingent trust, where the 
person is certain, is transmissible by descent in the case of realty, and de- 
volves upon the personal representative in the case of personalty. 


CavsE removed from the County of Wake. 

Everett Pearce, in the year 1807, bequeathed as follows :— 

“T lend to my beloved daughter, Patience Stevens, wife of 
Jacob Stevens, during the natural life of the saia Patience, 
Jacob, or either of them, eight negroes, viz: Jerry, «c., 
(uaming seven others) * * (then devising some land); and 
should my said wife, Rachel, die before the death of the said 
Jacob Stevens or Patience, that then, and in that case, I lend 
to the said Jacob and Patience, or the survivor of them, dur- 
ing the natural life of them, or either of them, the whole of 
the aforesaid property. 

Item. I give and bequeath unto the heirs lawfully begot- 
ten, at present, or hereafter, of my daughter Patience, all and 
singular, the aforesaid lands; but, as aforesaid, to be by them 
possessed, from and immediately after the death of those to 
whom the same are lent as aforesaid ; to them and their heirs 





IN THE SUPREME: COURT. 





Robertson v. Fleming. 





forever ; and the whole of the aforesaid negroes and their in- 
increase, to be by them possessed as aforesaid, and also, the 
whole of my estate not disposed of otherwise by this will, to 
be by them possessed as aforesaid.” 

By a previous clause of the will, the testator had loaned to 
his wife, Rachel, during her natural life, the following slaves, 
viz: Sam, &c., (naming seven others.) 

Patience Stevens had a number of children by her hus- 
band, the said Jacob, among whom was a danghter by the 
name of Joanna, who intermarried with Temple Robertson, 
in the year 1830, and died in 1831, having had one child, the 
plaintiff, Everett P. Robertson. 

Temple Robertson took out letters of administration on the 
estate of his wife in 1838. 

Rachel, the widow of the testator, Everett Pearce, died in 
1825, leaving Jacob and Patience surviving her; Jacob died 
in 1830, and Patience in 1842. 

A share of the slaves which had come into the hands of 
Jacob and Patience Stevens, after their deaths, came to the 
hands of Temple Robertson, as being the part coming to Jo- 
anna. 

The plaintiff’s bill alleges that by the will there is a limitation 
over to him, and that these slaves came to defendant’s hands as 
the trustee for the plaintiff; that the said Temple frequently ac- 
knowledged the rights of the plaintiff to all the said slaves, and 
delivered several of them (naming them) to him; that the 
said Temple married a second time, and issue was born of this 
marriage, to wit: the defendants, Charles and John; that 
the said Temple Robertson died in 1856, and the defendant 
Fleming, having administered on the estate, took possession in 
that character of all the slaves not theretofore delivered to 
plaintiff, by his father. ‘the plaintiff claims that he is solely 
entitled to the slaves which came to the hands of his father 
through his wife, Joanna, and complains that the widow, the 
the defendant, Nancy, and her two children, Charles and John, 
are insisting on a share in the same, and that the said Fleming 
refuses to acknowledge the plaintiffs sole claim, but alleges 
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that he holds the said slaves as a part of the estate of his in- 
testate, and means to dispose of the same, as such, according 
to the statute of distributions. The prayer is that the admin- 
istrator deliver over the slaves not delivered to him, and ac- 
count for their hires. 

There was a demurrer, in which plaintiff joined, and the 
cause sent up by consent. 


Miller, Rogers and Lewis, for the plaintiff. 
Moore, Bushee, and K. P. Battle, for the defendants. 


Pearson, C. J. It may he, there is some force in the sug- 
gestion, that the words “ begotten at present or hereaficr,” 
exclude the idea, that * heirs” was used in its technical sense, 
for “ nemo est heres viventis:” and fix its meaning, so as to 
vest an interest in the children of Patience, subject to a life- 
estate of Patience and Jacob Stevens in one set of the negroes, 
and to the life-estate of Rachel Pearce, and a contingent life- 
estate of said Patience and Jacob in the other set. But it is 
not necessary to decide the question; for, in neither view of 
it, is the plaintiff entitled to the slaves in controversy, or any 
part of them, in the manner set forth in the bill, and conse- 
quently the demurrer must be sustained, and the bill dismissed. 

If the word “heirs” is taken as a word of limitation, so as 
to vest the absolute estate in Patience Stevens, under the rule 
in Shelley’s case, the claim of the plaintiff is admitted to be 
unfounded, for the title would then have passed presently to 
Jacob, the husband, jure mariti, as to one set of the slaves; as 
to the other set, it would have passed, on the death of Rachel 
in 1825, to him in the same way. If the word “heirs” is ta- 
ken as a word of purchase, it would include any child of Pa- 
tience, so as to give a vested interest, subject to the life-estate; 
consequently, the share of Joanna, who was a child of Pa- 
tience, born in the life-time of Rachel, at her death devolved 
upon her personal representative ; and there is no ground 
upon which the plaintiff, who is the child of Joanna, can 
claim that share. It is well settled that not only a vested in- 
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terest, such as that given to the children of Patience Stevens, 
but a contingent remainder, or contingent executory bequest, 
or a future contingent trust, where the person is certain, is 
transmissible by descent, in case of realty, and devolves upon 
the personal representative in case of personalty. In this 
case, at the birth of each child of Patience Stevens, a share 
vested in it, and was not divested by death. Sanderlin v. 
Deford, 2 Jones’ 74. 


Per Curiam, Dismissed. 








ROBERT FAIRBAIRN against GEORGE F. FISHER. 


The poverty of an executor, which existed at the testator’s death, without 
mal-administration, or loss, or danger of loss, from misconduct or negli- 
gence, will not authorise a Court of Equity to put him under a bond to per- 
form the trust, or, as an alternative, give up the office. 

A misunderstanding between two executors, added to the fact that one is a 
man of limited means, it not appearing that any detriment had happened 
to the estate from their disagreement, is no reason why the business should 
be taken out of their hands, and committed to a receiver. 

It would be improper for a Court of Equity to take part of the estate from 

one executor and give it to a receiver for him to co-operate with the other ex- 
ecutor. A receiver must be of the whole estate. 


Aprpeat from an interlocutory order of the Court of Equity of 
Craven County. 

The bill was filed to recover from the executors of Thomas 
Fairbairn, all the residue of his estate, after paying some pe- 
cuniary legacies, which is given to the plaintiff by the will of 
the said Thomas, and, as incident thereto, totake the property 
out of the hands of the executors, and put it into those of a 
receiver. The allegations on which the latter application is 
’ based, are : 

1st. That they are both using the means of the estate for 
their own purposes. 
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2nd. That an angry hostility has arisen between the two 
executors, which has resulted, and is likely to result, in detri- 
ment to the estate. 

8rd. That the defendant, Fisher, hath not property at all 
adequate to make good to the estate any amount which he 
may squander and misapply. 

To show the injury resulting from this dissention of the ex- 
ecutors, the bill alleges that the defendant, Fisher, without 
any pretext or authority in law, seized and caused to be im- 
prisoned, a negro man belonging to the estate, named Daniel, 
and proceeded to advertise him for sale, whereupon, his co- 
executor, Williams, filed a bill in the Court of Equity for an 
injunction to restrain the sale; that by this controversy, the 
estate was run to costs, and that when it was ended, the estate 
was subjected to considerable loss, and the plaintiff insists that, 
as this arose from the dissention of the executors, it affords a 
ground for taking the administration out of their hands, and 
he protests that the estate ought not to bear the burden of he 
expense of this proceeding, but that it should fall upon the 
executors who caused it; or on one of them. 

With the bill, went out the following order of the Judge of 
the Court of Equity: 

“Upon the complainants entering into bond, with surety, 
satisfactory to the master, in the penal sum of $500, with the 
usual conditions for injunctions and prosecution bonds, the 
said clerk and master in Equity, for the county of Craven, will 
issue writs to restrain the defendants, Williams and Fisher, re- 
spectively, from any further execution of their testator’s will, 
until they respectively file bonds with surety, in the master’s 
office, each in the penal sum of $12.000, with conditions for 
the performance of any and every decree which may be ren- 
dered against them, or either of them—either in the progress, 
or at the final hearing of the cause. In case the said execu- 
tors neglect, or refuse for twenty days to file such bonds, it is fur- 
ther ordered, that Fred. C. Roberts, the master, be a receiver 
of said estate, and that he be charged with the collection and 
custody of the same, until the further order of the Conrt of 
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Equity for Craven: And to this end, it is ordered, the said 
executor or executors, failing or refusing to file the bonds afore- 
said, shall, forthwith (at the expiration of said twenty days,) 
make surrender, under oath, to said receiver, of the funds, ef- 
feets and evidences of debt of every description, belonging to 
their testator’s estate, accompanied by an account.” 

Both the defendants answered, but as only the case of the 
defendant, Fisher, is brought up by the appeal, it is necessa- 
ry to notice his answer alone. Ie answers and admits that 
he is not in afiluent circumstances, but says he is in good cred- 
it as a merchant, and is solvent; that he is in a better condi- 
tien now than he was when appointed executor; that the of- 
tice was conferred on him by the testator from the confidence 
which he reposed in his integrity, and that he has not abused 
that confidence: that he has not used the money of the estate 
for his private purposes, except a sum about equal to what his 
commissions will probably be; that he has kept a full account 
of his administration, and that all the money received by 
him, has been deposited in the bank of the State, at Newbern, 
and that he has been prevented from settling with the plain- 
tiff, because, that he is a stranger, residing in a distant nation 
of Europe, and has not furnished him with sufficient evidence 
that he is the individual to whom the legacy is given, and 
that he has not furnished him with the proper bond to secure 
him against loss in paying the legacy to him. He answers as 
to the dissention between him and his co-executor, that it is 
true an ill feeling has grown up between them, but that it is 
not his fault, and he believes that it has grown out of a dis- 
trust created in the mind of his co-executor by interested and 
and designing persons. 

He answers as to the slave, Daniel, that he had been runa- 
way for twelve months; that when the defendant got posses- 
sion of him, he thought it was the surest, and, probably, the 
only means of securing the value of him to the estate, to 
sell him; that the slave was turbulent, and regarded as dan- 
gerous in the community, and that the citizens of Newbern 
objected to his remaining there on account of his dangerous 
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character; that this slave was insolent towards him, and threat- 
ened that unless he was permitted to select his owner, he 
would rnnaway again; that these were the reasons why he 
was proceeding to sell him, when he was restrained from do- 
ing so by the act of his co-executor, in getting an injunction. 
He says further, on this point, that the plaintiff sanctioned his 
course—took the negro out of jail, dismissed the proceedings 
in Equity, instituted by his, defendant’s, associate, and that this 
defendant and the plaintiff sold the slave to a trader at a fair 
price, and they both joined in a bill of sale to the purchaser. 
IIe denies that any detriment has happened to the estate from 
the disagreement between himself and his co-executor. 

On motion, to dissolve the injunction, and to set aside the 
order requiring the defendants to enter into bonds, and to have 
the said bonds delivered to the defendants for cancellation, it 
was decreed, among other things, that the bond of the defend- 
ant, Williams, should be delivered to him; but that, that of the 
defendant, Fisher, should be retained; from which defendant 
Fisher appealed. Other orders were also made in the cause, 
from which there was no appeal. 

MeRae and [ubbard, for the plaintiff. 

flaughton and B. F. Moore, for the detendant. 


Rvrrin, J. As the defendant appealed only from that part 
of the order which refused his motion to deliver up the 
bond which he had been required to give, and ordered it to 
be retained, the Court does not consider any other question 
that might be made on other parts of the order. On that, the 
Court is of opioion, there is error. The effect of the order is, 
to lay the executor under bonds for his administration of the 
estate, and the performance of the decrees in the cause, as the 
alternative of having the estate taken out of his hands, and 
put into those of a receiver. We think this is not a case for 
the appointment of a receiver.’ There does not appear to be 
any change, for the worse at least, in the property or credit of 
the executor, since the death of the testator, or even the ma- 
king of his will. The mere poverty of the executor, does not 
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authorise the Court, against the will of the testator, to remove 
him by placing a receiver in his place. There must be, in 
addition, some mal-administration, or some danger of loss from 
the misconduct or negligence of the executor, for which he 
will not be able to answer by reason of his insolvency. That 
seems to be the well-settled rule. Now, the affidavit of the 
plaintiff, to his bill, is the only evidence to any of those points, 
and the bill is framed, mostly, upon the information of others, 
and not upon the personal knowledge of the plaintiff. But, 
both with respect to the general charge, as to the meanness of 
the defendant’s circumstances, and the few particular allega- 
gations of negligence or mismanagement, the answer of this 
defendant is full and precise in the negative. It is clear, that, 
with regard to the slave, whom the defendant imprisoned for 
the purpose of selling, and was only restrained from selling, 
before much expense had been incurred, by the acts of his co- 
executor, his conduct was that ofan honest and careful executor. 
He did just what he ought to have done. He denies directly, and 
positively, having appropriated any of the assets to his own af- 
fairs, or to have used, in any way, any portion of them, except 
smal] sums within the amount of the usual commissions allowed 
by lawtoanexecutor. Even to that extent, the Court does not 
approve of an executor’s applying the funds for his own ben- 
efit. But it is certainly not such a devastavit as authorises an 
inference, that the estate is in jeopardy, or will not be faith- 
fully administered, and duly accounted for. The answer, in- 
deed, states that most of the funds of the estate, which had 
been collected, were in deposit in one of the banks in New- 
bern, where the parties are now residing; so that, if it were 
not true, it might easily have been shown by reference to the 
bank, and the affidavit of one of its officers. The only pre- 
text for a receiver, as far as the case appears in these proceed- 
ings, is the misunderstanding between the two executors. But 
that is not sufficient of itself, or in connection with the limi- 
ted circumstances of the defendant, Fisher. It does not ap- 
pear by the fault of which of them it has arisen. But if it 
did, it would be a novel proceeding, not to appoint a receiver 
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for the estate, but only for the part of it in the hands of one 
executor, leaving the other to administer the other part in the 
name of himself and his co-executor, as has been done here 
by the consent of the plaintiff, by discharging Williams from 
the bond, which he gave, by way of superseding the order for 
a receiver. Considering the bill and answer as affidavits, the 
Court does not consider any thing in the past course of Fisher, 
or any hazard to the estate to be justly apprehended for the 
future, for which a receiver ought to have been appointed, or 
he put under bond in place of appointing a receiver. Indeed, 
the very fact that he has been able to give a satisfactory bond, 
in the heavy penalty of $12.000, to perform the decree, fur- 
nishes the strongest evidence that the plaintiff’s apprehensions 
of his insolvency or suspicions of his integrity, were unfound- 
ed. 

So much of the decree, as was appealed from, must, there- 
fore, be reversed, and the bond given by the appellant, can- 


celied or surrendered up to him; which will be certified to 
the Court of Equity. The appellant is entitled to costs in this 
Court. 


Per Curiam, Order below reversed. 





JOSEPH H. WYNNE, by his Guardian, &c., against THOMAS BENBU- 
RY, and others. 


The payment of a debt to a guardian before it is due, is not sufficient in itself 
to establish an unfair purpose. 

Where one, owing a bond to a guardian in failing circumstances, not yet due, 
held a note on such guardian, which he gave to an attorney to collect, with 
explicit instructions not to make an exchange of notes, but to collect the 
note given him, and with the proceeds to take up the bond due the guar- 
dian, and such attorney received a bank check from the guardian, and, be- 
lieving the money to be in bank, and that the check was as good as money, 
returned the note to the guardian, and took up the bond in his hands, it 
it was Held, that, if done bona fide, this did not afford the ward a ground 
for pursuing his former debtor. 
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Cavse removed from the Court of Equity of Chowan. 

Samuel S. Simmons was appointed the guardian of the 
plaintiff, Joseph H. Wynne, and as such, received from the 
commissioner of the Court of Equity for the sale of land, 
three bonds, payable to himself as guardian, by John A. Ben- 
bury and Thomas Benbury, one for $3025, due 1st of January, 
1856, another, forthe same sum due Ist January, 1857, and a 
third for that sum, due on Ist day of January, 1858, each of which 
said bonds was executed on, and bore date the Ist of Janu- 
ary, 1855. On the commissioner’s reporting to the Court of 
Equity that these bonds were undoubtedly good, title was or- 
dered by the Court, to be made, and the bonds delivered to 
the guardian, having been made payable to him in anticipa- 
tion of such an order. Simmons failed, and made a general 
assignment of his effects on the 21st of February, 1856, and 
the sureties to his guardian bond also failed, and all three be- 
came, and are still hopelessly insolvent. The bonds of the 
Messrs. Benbury were taken up by them from Simmons, be- 
fore either of them became due, and it was alledged that this 
anticipation was made in fraud of the rights of Simmons’ 
wa:d, the plaintiff, Wynne. The first two were taken up with 
eash and business paper, then ,and before, due to Thomas Ben- 
bury, and by him endorsed to Simmons, and remained good 
until paid to him. <As to the third note, it is alleged by the 
plaintiff, that that was taken up with a note which Simmons 
owed Thomas Benbury, upon dealings in the year, 1855, when 
it was known to both these obligors that the guardian was in- 
solvent, and to save his otherwise desperate claim on Sim- 
mons. The prayer of the bill is to compel the Messrs. Ben- 
burry to pay the three bonds which Simmons held as guar- 
dian, and which were anticipated by them. 

The defendants, in their answer, deny plaintiff’s allegations 
as to their motives, and explain the transaction in this way: 
That the defendant, Thomas Benbury, in July, 1855, sold to 
Simmons his crop of wheat at the price of $3800, which was 
understood, and intended to be a cash sale, but in the act of 
delivering the wheat, he found that Simmons did not have the 
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money, but offered to give him up the guardian note held by 
him on the said Thomas and his son John A.; this was posi- 
tively refused on the part of the said Thomas; that it was then 
proposed by Simmons, if he would let him take the wheat 
which he was in immediate readiness te ship on board of a 
steamboat, on which they were then aboard, that he would, in 
a few days, secure the price, by delivering his note with’ 
Charles L. Pettigrew as his surety; but failing to do this, he 
sent his account against Simmons to his som John A., who 
lived in the neighborhood of Simmons; that the best he could 
do with it, was to take Simmons’ note for the price of the 
wheat; which being done, Simmons observed he supposed suit 
would be immediately brought, to which the defendant, John 
A. replied, that he did not mean to do so, but intended to send 
the note to another State, and enforce its collection by levy- 
ing attachments on his vessels and cargoes lying in the ports 
of that State; that a gentleman of the bar, at Plymouth, who 
was the general attorney of Simmons, interceded and persua- 
ded him not to take that course, for it would greatly harrass 
him, and told him if he would leave the note with him, he 
could, and would collect it from the maker; this, after some 
hesitation, he agreed to do, and left it with him under the ex- 
plicit understanding that the guardian note was not to be ta- 
ken in payment of any part of it. This was pressed upon the 
attorney, and he distinctly promised that the eolleetion: should 
be only made in money; that it was agreed, however, that 
when collected, the attorney: might apply as much of it as was. 
necessary to pay off the guardian note to Simmons;; that af- 
terwards, he received the said guardian note from the attor- 
ney, who wrete to him that Simmons had paid him money 
enough to take up this note, and had agreed to confess judg- 
ment for the balance, about $800, at the January term of Tyr- 
rel county court; this was done, and the remainder of the 
money made under this judgment. The defendants aver that 
they believe the whole sum could have been made by suit, if 
it had not been settled with the attorney; it turned out that 
the note was not paid in actual cash, but in a check on a bank 
4 
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in Washington, drawn by Simmons in favor of one of the de- 
fendants, which the attorney testified he took upon Simmons’ 
assurance that he had the money in the bank, and which he 
had no reason to doubt. The letter of the gentleman of the 
bar, alluded to, is dated 1st January, 1856, and contains as 
follows : 

*T enclose you your note which I took up from Simmons. 
The note which I hold is credited with $8206 50, and the bal- 
ance will be shortly paid. The settlement was all right. He 
made the payment out and out, and I afterwards took up the 
note.” 

This letter is filed as an exhibit. The deposition of the same 
gentleman is fully recited in the opinion of the Court. 

The defendants, Messrs. Benbury, aver that their part of 
this transaction was not colorable, but dona fide, and they be- 
lieve the same of the course taken by the attorney. No an- 
swer was filed by Simmons. 

The cause was set down for hearing on the bill, answer, ex- 
hibits and proofs, and sent to this Court by consent. 


Moore, Hines and EF. W. Jones, for the plaintiff. 
Winston, Jr., for the defendants. 


Rorriw, J. The payment of the two bonds which fell due the 
Ist of January, 1856 and 1857, and were payable to, and held 
by Simmons, as the guardian of the plaintiff, having been 
been made in cash, or the notes, or bonds of other solvent per- 
sons, endorsed by the defendant, Thomas Benbury, there is 
no ground to impeach it, unless it be that the payment was in 
anticipation. That is not sufficient, of itself, to have that ef- 
fect. It may often be to the interest of a ward to receive pay- 
ment of a debt before it is due.~ The ward may require the 
use of the money, or it may be a means of securing the mo- 
ney, or a better investment may be in contemplation. There 
fore, in such a case, something more, and much more, must 
be shown than mere pre-payment to establish an unfair 
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Jides—in making it; and here there is nothing of 
the kind shown. 

In respect fo the third bond, which fell due in 1858, the 
ease goes farther towards charging the Messrs. Benbury, in 
alleging the payment to have been made to Simmons ina 
note which he had given to Thomas Benbury for a crop of 
wheat in July, 1855, for $3800, and that it was made in that 
manner, because Simmons was then in failing circumstances, 
and that was suspected by Benbury, which led him to adopt 
that plan, as the means of saving his debt. If that case were 
established, it would undoubtedly entitle the plaintiff to relief 
on this part of the case. But it is prositively denied in the 
answer, and not sustained by proof; on the contrary, the evi- 
dence is the other way. It turned out that Simmons was, in 
October, and as far back as July, 1855, in embarrassed cir- 
cumstances, and that may have been, and probably was, sus- 
pected by Benbury, before it was generally. But Simmons 
had a very large property, and continued in good credit up 
to the middle of February, 1856, when he made a general 
assignment. Benbury, then, could have collected his debt by 
attaching Simmons’ ships and cargoes in the ports of other 
States, or even by suits in the courts of this State, for it appears 
that for the balance of seven or eight hundred dollars, due on 
the note of Simmons, judgment was obtained in January, 
1856, so as to give it a priority over the assignment, and the 
money was collected. But no great stress, perhaps, ought to 
be laid on these circumstances, since the Court would still 
hold Benbury liable, if he passed Simmons’ note in payment 
of his own, because he suspectsd him at the time, and with 
the view to save himself from expense and risk, and throw 
them on the ward of Simmons. Although Benbury might 
have thought that he could save his debt, and although he 
might have, in fact, saved it by diligence and means in his 
power, yet, as he could not suppose that any such diligence 
or means, would have been used on behalf of the infant, he 
would have been justly chargeable with a concurrence in the 
misapplication by Simmons of the money of his ward, if, in 
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truth, he made the payment of his bond in that of Simmons’ 
under such circumstances. The transaction would have been 
mala fide, and with the view to a payment, not in money, nor 
what was certainly money’s worth, but in doubtful paper of 
the guardian and trustee of the infant. The question, then, 
comes to this, whether the payment was intended to be in the 
note of Simmons, or was it in fact, in that note under the guise 
of being in money or the check? On that point, the answer 
is as precise in its denials and in its statements, as it could be 
framed in exculpation of the defendants, and is essentially 
sustained by the only proof taken. The answer states that 
Simmons proposed, instead of giving his own note for the 
price of the wheat, to pass the bond of the Messrs. Benbury 
in payment; that the proposition was distinetly and instantly 
rejected, and he was told that the two transactions would not 
be connected, and that the other party meant to secure and 
enforce payment for the wheat by attaching his vessels abroad, 
and that Simmons urged that such a course should not be adopt- 
ed, and promised to make payment in a few days, proposing to 
Benbury, to that end, to leave the note with a gentleman of 
the bar, in Plymouth, who was the general attorney of Simmons 
who might receive the money; that accordingly, in September, 
1855, the note was thus left, but with positive instructions not 
to take in payment the bond held by Simmons, which fell due 
in January, 1858, or any thing but money, and that the gen- 
tleman afterwards informed Benbury that, in October, Sim- 
mons had paid a part of his debt in money, with which he 
subsequently discharged the bond of Messrs. Benbury, pro 
tanto. Certainly, in all that, no unfairness of purpose can be 
imputed to these defendants. But, it is urged, on the other 
side, that Messrs. Benbury are bound by the acts of their 
agent, and that he did not receive payment in money, but in 
a check drawn by Simmons, on a bank in which he had no 
funds, and afterwards, exchanged with Simmons the check for 
the bond of the other defendants, which was a mere color.— 
It might well be questioned whether the acts of that gentle- 
man, who was rather the attorney of Simmons, than of Messrs. 
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Benbury, would affect the latter, when, in direct opposition to 
their positive instructions. But, be that as it may, and, sup- 
posing him to be the attorney of both parties, the Court does 
not find in the acts of that gentleman any thing to impose a 
liability on Messrs. Benbury. His testimony has been taken, 
and he affirms the truth of the answer in all its details. He 
states that John A. Benbury was prevailed on by him, not to 
harrass Simmons by attachments in other States, and was in- 
formed by him that he thought he could collect the money for 
him; that Mr. Benbury instructed him positively not to con- 
nect the two debts together, and to receive nothing in pay- 
ment but money; that he applied to Simmons for payment, 
who proposed to exchange notes, and he rejected the applica- 
tion, and informed him of his instructions. That Simmons 
then said that he had not the money in hand, but had it to his 
credit in a bank at Washington, and would get it and pay it 
over in a few days; that he then asked Simmons whether he 
chad the amount in bank, subject to his check, and the latter 
stated that he had, and that he, the witness, had no reason to 
doubt it, and that, thereupon, he took the check in payment 
as money, and delivered up to Simmons his note; that be- 
ing otherwise occupied, he did not find it convenient 
.to present the check for ten or fifteen days, and that then, 
meeting with Simmons, he informed him that he was author 
_ised by Messrs, Benbury to take up their bond, aud inquired 
_of him whether he would as soon have his own clieck as the 
smoney, and he replied the check was money to him, as he 
could draw other checks on the same fund, and, thereupon, 
othe business was closed, by returning to Simmons the check, 
and receiving from him the bond of the other party. Upon 
this statement, it is manifest that every thing depends upon 
the integrity of the closing transaction. As far as the personal 
acts of Messrs. Benbury go, there is no opening for an impu- 
tation against them. Nor does there seem to be any in refer- 
ence to those of the gentleman who acted between the par- 
ties... His,instructions were to receive money in payment.— 
_But,)in,the transaction of business, payment is every day re 
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ceived in checks on banks, and they are considered, to that 
purpose as much money as the notes of the bank on which the 
check is drawn—that is upon the supposition that the payment 
of the check is expected on presentment. The witness says, 
Simmons assured him the funds were in bank to meet the 
check, and says, further, that he believed it, and had no rea- 
son to doubt it. That he acted in good faith in that respect, 
may further be inferred, from his holding the check instead 
of presenting it immediately. If the bank had been in the 
same place, the delay in the presentment might have been 
suspicious; but the parties resided in Plymouth, and the 
check was on a bank in Washington, and it may well be 
that it was held upon:the confidence that no man of bn- 
siness, who had any regard for his character or credit, 
would draw a check without funds—fortified by the positive 
assurance of Simmons that the funds were in bank. In such 
a case, the Court is not at liberty to infer a secret, colorable 
purpose in opposition to the direct and positive statement of a 
respectable witness, especially, when he is the only person who 
can have personal knowledge of the motives of the parties, 
and the purpose of the transaction. It may be true, and pro- 
bably is, that Simmons did not have the money in bank. But 
the other side was not bound to see that he had. It is suffi- 
cient if they believed he had, and acted bona jide. That they 
did, is a presumption authorised, first, by the usual course of 
business, and next, by the assertions of Simmons on the sub- 
ject, and the credit which the witness says he gave to his as- 
sertion. 

It must be declared, therefore, that the payment of the last 
bond, by Messrs. Benbury, was believed and intended by them 
to be an actual payment in money in good faith, and, there- 
fore, that they are not responsible over again for the bond.— 

sill dismissed with costs. 


Per Curiam, Decree accordingly. 











SETH DAVIS, Adm'r, against THOMAS L. HALL, Beecutor. 


It is usual to plead a decree in bar to a second suit for the same thing; but 
where the bill itself sets forth the substance of the pleadings in the former 
suit, and the decree given in it, and prays a discovery of facts contrary to 
the declaration then made, and a decree inconsistent with that decree, so 
that there is no need of a plea for the purpose of identifying the parties, 
and the subject matter of the second suit as being the same with that of 
the former, the objection may be taken by demurrer. 


Cavsz removed from the Court of Equity of Craven County. 
The bill professes to state the pleadings, proceedings and decree 
in a suit brought in the Court of Equity, by the present defend- 
ant, Hall, as executor of Alexander Carter, against the present 
plaintiff, as administrator of James P. Davis, which was tried 
in this Court, as reported in 3 Jones’ Eq. 413. It sets forth a 
declaration in the decree, that the funds with which the slaves 
were purchased by his intestate, belonged to Carter, and were 
held by the intestate as Carter’s agent, and that his executor, 
therefore, had an equity to follow the funds, and to have the 
’ slaves that were purchased; and then a decree thereon that 
the defendant in that suit should deliver the slaves to Hall, 
and convey them to him as the executor of Carter. It further 
states that the slaves were accordingly delivered and convey- 
ed; and that, afterwards, upon certain proceedings by the 
legatees of Carter against Hall, a receiver of the estate of 
Carter, has been appointed, and has the slaves in possession. 
The bill then states that the ground of the decree was, that 
Carter was the entire owner of the debts for which the intes- 
tate took the negroes, and, therefore, that the intestate held 
the whole of them in trust for Carter. But it alleges further, 
that, in fact, Carter was not thus the owner, but that when he 
employed the intestate Davis, as his agent to collect the debts, 
it was known that they were doubtful, and that the collection 
would be difficult, and for that reason it was agreed between 
Carter and Davis, that the latter should have one half of all 
the debts collected by him by way of compensation for his 
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services ; so that, in truth, but one half of the fund belonged 
to Carter, and the other half belonged to the intestate, Davis, 
and by consequence, the intestate of the present plaintiff 
held but one half of the slaves in trust for Carter or his exee- 
utor, and ought to have been allowed to keep the other half 
of them as the estate of the plaintiff’s intestate. The bill fur- 
ther states, that the original slaves were a woman and two 
children, and that they have increased to the number of ten 
or more, and that their maintenance was troublesome and ex- 
pensive, and ought to be reasonably compensated. 

The bill is filed against Hall, the executor, and the other 
persons who claim the slaves under Carter’s will, and the 
prayer is, that the negroes may now be divided, so as to have 
& moiety allotted to the plaintiff, and for an account of the 
profits and expenses of the slaves and a decree for the pay- 
ment of any balance that may be found due thereon to the 
plaintiff. 

The defendant demurred both as to the discovery and th 
relief. 


J. W. Bryan, for the plaintiff. 
Donnell and Green, for the defendant. 


Rorrm, J. This is not a bill of review; not alleging any 
error of law or fact in the decree. Nor does the bill allege 
any fraud in obtaining the decree, nor otherwise impeach it 
except in the single particular, that, the allegation in the form- 
er bill, that the fund with which the slaves were purchased 
belonged entirely to Carter, and the consequence deduced 
therefrom, that, in the view of this Court, Carter was entitled 
to all the slaves. The bill states, that the present plaintiff put 
in his answer in the former suit, but it does not profess to set 
forth either the tenor or substance of the answer in reference 
to a denial or admission of Carter’s claim to the money or the 
slaves, nor whether it set up the agreement, now alleged, in 
respect to an equal division of the funds collected, nor wheth- 
er the slaves were wholly or in part the intestate’s. No rea- 
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son, indeed, is given, why the question now made was not pre- 
sented in the former suit, nor any allegation that it was not 
made and proofs taken on it. The point was plainly in issue 
in that cause, whether the answer made it directly or not; for 
it was involved in the allegation of Carter’s ownership of the 
fund, and evidence that a part of the fund belonged to Davis, 
would have answered Carter’s claim pro tanto. As that is 
the case, the decree then made, and standing unreversed, con- 
cludes the rights of the parties to that cause, and those claiming 
under them, as to all the matters found or decreed in that cause. 
For litigation would be interminable, if after a decree ina 
cause founded on the allegations and proofs in that cause the 
party could, upon an original bill, obtain a decree on the same 
matter in opposition to the first decree, simply upon the ground, 
that the titles of the parties were different from what they 
were before declared—at the same time, not imputing any un- 
due practices in obtaining the decree. The Court cannot be thus 
ealled on to pronounce opposing decrees upon the very same 
subject matter. Upon this point, the Court entertains no 
doubt. There has been some hesitation upon the question, 
whether a demurrer was the proper mode of raising the 
point, as it is usual to plead a decree in bar to a second suit 
for the same thing. But here, the bill itself sets forth the sub- 
stance of the pleadings in the first suit and the decree given 
in it, and prays a discovery of facts contrary to the declara- 
tion then made, and a decree inconsistent with that decree. 
So,’'there is no need of a plea for the purpose of identifying 
the parties and the subject-matter of this suit as the same as 
those in the former. There is nothing left, then, but the na- 
ked question of law, whether the same parties can litigate the 
same matter over and over again ; and that question arises as 
well on the demurrer as it would have done ona plea. De- 
murrer sustained and bill dismissed. 


Pee Curt, Decree accordingly. 





#06 IN THE SUPREME OOURT. 


Hinton v. Odenheimer. 








Z. R. HINTON against F. ODENHEIMER and others. 


There is no principle, on which, after the satisfaction of a judgment for a 
partnership debt, by one of the partners sued, equity ought to extend or 
preserve the vitality of the legal security, under the guise of an assignment, 
so as to charge the bail of the other partner. 

The bail of an absconding partner is under no obligation to surrender his prin- 
cipal for the benefit of another partner. 

It would seem that the bail of one partner, would have no power to arrest 
his principal after the debt had been in fact paid by another partner. 


Apprat from an interlocutory order of the Court of Equity of 
Wayne county, dissolving an injunction. 

Odenheimer and one Minzesheimer were copartners in 
trade, and became indebted to Waldheimer & Grossmayer, 
and were sued, and judgment obtained in Wayne. The plain- 
tiff was the special bail of Minzesheimer, who absonded and 
went to New York. Odenheimer paid the debt and costs, but 
satisfaction was not entered, and instead of that, he obtained 
trom the creditors an assignment of the judgment to Thomas 
Hollowell in trust for Odenheimer, with a view to charge 
Hinton, as the bail of Minzesheimer ; and he afterwards pros- 
ecuted the bail fo judgment in the name of the plaintiffs at 
law. Pending the seire facias, Odenheimer gave Hinton 
notice, that Minzesheimer was resident in the State of New 
York, and required him to surrender him—alleging that Min- 
zesheimer was largely indebted to him on their partnership 
dealings, and, therefore, he wished him brought back, that he 
might settle with him here, instead of being forced into liti- 
gation with him in New York. 

The bill was filed by Hinton against the plaintiffs at law, 
Odenheimer and Hollowell, praying for relief and an injune- 
tion against the judgment against him; and the injunction 
was awarded. But on the coming in of Odenheimer’s answer, 
setting out Minzesheimer’s indebtedness to the firm and his 
absconding, so as to throw the debts of the firm on this de- 
fendant, the injunction was dissolved ; and the plaintiff ap- 


pealed. | 





yee te, ‘800, 


Hinton v. Odenheimer. 








Howard, for the plaintiff. 
Dortch, Strong and K. P. Battle, for the defendants. 


Rurrin, J. The Court is not aware of any principle, on 
which, after the satisfaction of a judgment for a partnership 
debt by one of the partners sued, equity ought to extend or 
preserve the vitality of the legal security, under the guise of 
an assignment, so as to charge the bail of the other partner. 
It has been called a strong instance of the application of the 
principle of substitution to give a surety this right against the 
bail of the principal ; and we think that carries the principle 
as far as authority or reason will sustain us. But partners 
are not entitled to the equity accorded to sureties. They are 
not sureties—one for the other; but each is a principal debt- 
or, and the joint effects the primary fund for the payment of 
their joint debts. When that fails, then, each is liable out of 
his separate property by force of his legal contract, and, as a 
principal debtor. There is nothing in the relation of a cred- 
itor of a firm towards the different members of it, which 
charges the creditor with the duty of protecting one of the 
members against the other, by preserving or assigning all the 
securities he may have. The partners all stand alike to the 
creditor; being all principal debtors, and equally liable for the 
debt primarily in equity, as well as atlaw. Itis sufficient for 
the creditor to abstain from concurring in the fraud of one 
partner on another ; and he is under no obligation to see that 
the one does not get an advantage over the other, or to aid 
the one against the dishonesty of the other. In fact, when 
the debt is paid, the creditor has nothing more to do with it, 
and the payment becomes, merely, an item of account in the 
books of the firm, which concerns the partners alone. There 
is no reason, therefore, why payment of the firm debt by the 
partners, or one of them, should be considered in equity any- 
thing but payment simply ; or why a judgment, for it, should 
be kept on foot, to enable one of the partners to charge the 
other; much less to charge the bail of the other. As to the 
idea, that Odenheimer has an interest, that his partner should 
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be brought back to this State, which can be done only throngh 
the bail, there are several answers: In the first place, the 
bail is under no obligation to him to perform that service, 
His contract is with the creditor alone, and for the creditor’s 
benefit, and the creditor is not charged with any duty to the 
respective partners, as we have seen, which would entitle 
either of them to call for an assignment. In the next place, 
after the payment of a judgment in fact, by the principal 
debtor, or one of them, the authority of the bail of another 
party to the judgment, also a principal, to arrest his principal 
for the purpose of a surrender, would at least, apparently, be 
gone at law. 

Upon the whole, the Court is of opinion, clearly, that the 
doctrine of subrogation cannot be applied between partners 
and joint principals, so as, after payment to the creditor, to 
affect the bail of one of them for the benefit of the other. It 
is against conscience to enforce the judgment for that purpose. 
The interlocutory order was, therefore, erroneous, and the in- 
junction ought to have been continued; which will be certi- 
fied to the Court of Equity. 


Per Curtam, Decree accordingly. 








THOMAS N. JAMES against ROBERT F. MORRIS. 


A was the owner of a judgment against one, who, it was supposed had frau- 
dulently conveyed his land, and it was agreed between him and B that the 
latter should have the control of the execution and try the validity of the 
debtor’s conveyance, and that he should have half of what could be collec- 
ted; B bought in the land for a nominal sum—recovered it in an action of 
ejectment, and sold it for several times the amount of A’s debt; Held that 
A was entitled to half the amount of his debt out of the proceeds of this 
sale; and no more. 


Cause removed from the Court of Equity of Orange county. 
The plaintiff held a note on one William Copley for $240, 
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on which a judgment was obtained in the County Court of 
Orange, and the defendant, professing to be insolvent, the ex- 
ecution thereon was returned nulla bona. About the time 
the note was given, William Copley made a deed of trust of 
his land to secure his brother Anderson Copley, in a debt for 
its apparent value; which the defendant told the plaintiff, 
and others, he believed to be fraudulent ; whereupon, it was 
agreed between him and the plaintiff, that he should have 
control of the execution, and if he could make the debt out of 
the land, he should have half of it. Accordingly, he (defend- 
ant) took the matter in hand—had the execution levied on the 
land, and it advertised ; but, being obliged to be absent from 
the State on the day of sale, he procured one J. B. Leathers ~ 
to attend in his place. He instructed Leathers to run the 
land up to the amount of the debt, and if it went for less, to 
buy itforhim. Copley’s trustee attended and forbade the sale, 
in consequence whereof, it was cried off to Leathers at $10. 
The defendant took a sheriff’s deed and brought an action 
thereon. After a protracted contest in an action of ejectment, 
the defendant recovered the land and sold it to one John Lea- 
thers for $700. The plaintiff demanded to share equally in 
this sum, or at least, to the amount of half the debt; and the 
bill is brought to enforce that demand. 

The defendant insists that he is only entitled to one half of 
the ten dollars, for which the land was sold to Leathers. The 
facts appear substantially from the defendant’s answer and 
the deposition of J. B. Leathers. 


Miller, for the plaintiff. 
Phillips, for the defendant. 


Barrtx, J. The plaintiff does not profess to set forth in his 
bill, all the terms of the contract between himself and the 
defendant, relative to the collection of the claim, which he, 
the plaintiff, had against William Copley. He merely states, 
in general terms, that the defendant undertook to collect it for 
him “ apon shares.” The defendant alleges that the agreement 
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was made after the plaintiff had obtained a judgment against 
Wm. Copley, who had conveyed his land to his brother, Ander- 
son Copley, as was supposed, in fraud of his creditors, and that 
the contract was, that he should have an execution, issued on the 
plaintiff’s judgment, levied upon the land, and would make it 
bring enough to pay the judgment if he could—the plaintiff 
agreeing to give him, half the purchase-money. The only wit- 
ness examined in the cause, John B. Leathers, proves that 
the agreement between the parties was, that the defendant was 
to save the debt if he could, by having the plaintiff’s execu- 
tion levied upon the land above mentioned, and the plaintiff 
was, upon its being saved, to give him one half of it. At the 
sale of the land, the witness, as the agent of the defendant, 
who was necessarily absent, was instructed to make it bring 
the amount of the plaintiff’s debt, or to buy it for him, the 
defendant. 

We think that the fair construction of the contract between 
the parties, asevidenced by what was said and done was, that 
if the defendant could make the amount of the plaintiff’s debt 
out of the land in question, he was to have half of it. Hedid 
make it by means of his purchase, and subsequent sale of the 
land, and we think that he is bound in equity and good con- 
science to pay the plaintiff one half of it. It is ridiculous to 
suppose that the parties meant to divide a mere nominal sum, 
while the defendant was to take and keep for his own use 
whatever he conld make from the purchase of the land in 
question. It has been, indeed, strongly insisted that the plain- 
tiff is entitled to one half of the amount for which he sold the 
land, after deducting the expenses of the litigation by which 
he recovered it. The argument is, that he was agent for the 
plaintiff, dealing with his funds, and, therefore, accountable 
to him for whatever was made out of them, after retaining the 
stipulated compensation of fifty per cent on the amount. If 
the premises were correct, the conclusion would be legitimate; 
Hall v. Davis, 3 Jones’ Eq. Rep. 413. But we do not think 
that a fair construction of the contract between the parties, 
invests the defendant with the character of agent for the plain- 
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tiff, to manage his funds. The defendant was, at his own costs, 
to make an attempt to save the plaintiff’s debt against Wil- 
liam Copley. It is truly, that in doing so, he was to have the 
control of the plaintiff’s judgment against Copley, but the 
plaintiff was not to be responsible for any of the expenses or 
costs in the management of the business. All these were to 
be borne by the defendant alone, and if he should suceeed in 
saving the plaintiff’s debt, he was to have one half of it asa 
compensation for his trouble, risk and expense. Had the lit- 
igation, which was necessary to recover the land after the de- 
fendant had bought it at the execution sale, proved adverse, 
there is no pretence that the plaintiff could have been com- 
pelled to pay any part of it. Asit proved successful, we 
think the defendant is entitled to the land or its proceeds, and 
that the extent of the plaintiff’s claim against the defendant 
is for one half of his debt with interest, and for that, as well 
as for his costs, the plaintiff may have a decree. 


Per Curiam, Decree accordingly. 








